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THE PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1996— S. 1317 



THURSDAY, JUNE 6, 1996 

U.S. Senate, 
Committee on Banking, Housing, and Urban Affairs, 

Washington, DC. 
The Committee met at 1:35 p.m., in room SD-538 of the Dirksen 
Senate Office Building (Senator Alfonse M. D'Amato, Chairman of 
the Committee) presiding. 

OPENING STATEMENT OF CHAIRMAN ALFONSE M. D'AMATO 

The CHAIRMAN. The Committee will come to order. 

Today, the Committee will consider issues relating to the Public 
Utility Holding Company Act of 1935, known as PUHCA. The hear- 
ing will focus on S. 1317, a bill introduced last fall with broad-bi- 
partisan cosponsorship, including that of Chairman Murkowski and 
Ranking Member Johnston of the Energy Committee, both of whom 
are here today. 

I am going to ask that my full statement be placed in the record 
as if read in its entirety because I know that the two Senators who 
are on the first panel are conducting hearings at 2 p.m. 

So let me recognize both Senators, the Chairman of the Senate 
Committee on Energy and Natural Resources, Senator Frank Mur- 
kowski and the Ranking Member, Senator Bennett Johnston. 

Senator Murkowski. 

OPENING STATEMENT OF FRANK H. MURKOWSKI 

U.S. SENATOR FROM THE STATE OF ALASKA 

CHAIRMAN OF THE COMMITTEE ON 

ENERGY AND NATURAL RESOURCES 

Senator Murkowski. Thank you, Mr. Chairman. 

I am very pleased to be here with Senator Bennett Johnston to 
speak on behalf of PUHCA, which, as we ail know, is a securities 
issues and, as a consequence, we are all aware that the electric 
power industry is now going through some dramatic changes and 
is seeking ways to become more competitive. This change is driven 
by the recognition on the part of the industry, the regulators, and 
legislators that competition certainly does benefit the consumers. 

So to promote competition, we in the Congress feel that deregula- 
tion is in order where we can, and streamlining of regulations are 
in order as well. I am a strong supporter of competition and cus- 
tomer choice. But if there is to be a robust competition in the elec- 
tric power industry, we have to get rid of unnecessary regulation, 
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constraints that prevent companies from adapting quickly and re- 
sponding with the flexibility to changing market circumstances. 

Unfortunately, Mr. Chairman, both utility and non-utility par- 
ticipants in the electric power market are currently deterred by 
PUHCA from taking necessary competitive actions. In an increas- 
ingly competitive market where the ability to respond quickly is es- 
sential, this is simply no longer acceptable. 

Now PUHCA prevents the 15 registered holding companies, util- 
ity holding companies, making up 12 electric and 3 gas from fully 
competing, in my opinion. In many instances, it effectively fore- 
closes competitive opportunities because PUHCA requires them to 
get prior approval from the Securities and Exchange Commission 
and that approval can take months and, in some cases, years. Ac- 
tivities, I might note, that a nonregistered utility may freely en- 
gage in without SEC approval. 

PUHCA also limits the competitive activities of PUHCA-exempt 
utilities and other competitors. They avoid taking those actions 
that may result in their becoming a registered holding company, 
even if such actions would be pro-competitive. They simply do not 
want to risk the onerous regulatory burdens accompanying classi- 
fications as a registered holding company. 

Mr. Chairman, Congress has long recognized that PUHCA cre- 
ates competitive problems, but so far we have addressed them only 
on a piecemeal basis. Back in 1978, for example, PURPA gave 
PUHCA exemption to certain types of electric power generators. In 
1986, we amended PUHCA to allow registered gas utilities to own 
gas-fired cogeneration facilities. In 1992, the Energy Policy Act 
gave a PUHCA exemption to so-called Exempt Wholesale Genera- 
tors, quote, unquote. 

In 1995, after conducting a year-long study of the electric indus- 
try, the Securities and Exchange Commission reported that the 
public interest is no longer served by PUHCA. I think that's note- 
worthy. The SEC recommended its immediate repeal. The bill be- 
fore the Committee today is a direct outgrowth of the SEC's report 
and recommendations. 

Mr. Chairman, some have claimed that Senate Bill 1317 will cre- 
ate a regulatory gap that will allow consumers to be harmed. Well, 
this is not true. 

Over the past 60 years, a comprehensive State and Federal regu- 
latory system has been developed. It works. The State Utility Com- 
missioners regulate retail electric rates under State law. The FERC 
regulates wholesale rates under Federal law. The SEC has broad 
powers to regulate securities under laws other than PUHCA. We 
have the Federal Trade Commission, the U.S. Department of Jus- 
tice, and the State attorneys general to deal with anti-competitive 
behavior. So there are plenty of areas of oversight that are ade- 
quate for regulatory purposes. 

I am sure you will agree, Mr. Chairman, this legislation does not, 
nor is it intended to, allow utilities to evade appropriate rate regu- 
lation at the Federal or State level. Further, Mr. Chairman, al- 
though Senate Bill 1317 repeals PUHCA, it firmly gives the FERC 
and State Public Utility Commissioners the authority necessary to 
guarantee the full protection of consumers. In effect, the bill con 
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firms and strengthens utility rate regulations by the FERC and the 
States, while eliminating unnecessary regulations by the SEC. 

FERC Chair Moler testified to the Committee on Energy and 
Natural Resources that PUHCA repeal would empower the FERC 
to fully perform its duties under the Federal Power Act. Repeal 
would resolve the so-called Ohio Power problem, where a Federal 
court held that an SEC action preempts the FERC and, presum- 
ably, the States from regulating the same matter. 

Having said that, I am open to suggestions for improvement of 
the bill with regard to consumer protection provisions. 

Mr. Chairman, I have extended remarks that I would like to 
have included into the record, but that basically covers my testi- 
mony. 

I do have another hearing, if there are any questions, I will take 
them. I have another 5 minutes. Why don't you go ahead, Bennett. 

The CHAIRMAN. Senator Johnston, I believe we go back to 1982 
on this issue, when we first introduced legislation dealing with 
PUHCA. It has been a long time. 

OPENING STATEMENT OF J. BENNETT JOHNSTON 

U.S. SENATOR FROM THE STATE OF LOUISIANA 

RANKING MEMBER OF THE COMMITTEE ON 

ENERGY AND NATURAL RESOURCES 

Senator Johnston. It has, Mr. Chairman. 

Mr. Chairman, thank you very much. I have a written statement 
that I would like to put in the record. 

The Chairman. So ordered. 

Senator Johnston. I would like to speak on behalf of S. 1317 and 
on behalf of competition. 

When I came to the Senate back in 1973, we thought electricity 
was the realm of a natural monopoly, that American utilities were 
the most efficient in the world, and that there was very little room 
for improvement. 

In 1978, you will recall, we passed PURPA, which provided for 
the first kind of competition when utilities acquired electricity from 
a qualifying facility or from a cogenerator. And it so happens that 
an unintended consequence of PURPA was that that kind of acqui- 
sition became, by habit of utilities and Public Utility Commissions 
across the country, a competitive acquisition. 

Beginning with that small start, unintended as it was, we found 
that the benefits of competition were immense, that electricity, ac- 
quired competitively, was frequently at less than half the cost of 
that which was generated otherwise. 

As a matter of fact, since that passage in 1978, virtually no big 
coal or nuclear plants, other than some gas turbines, have been 
built. They have all been built under PURPA, using either the 
qualified facilities, the cogeneration, or by natural gas turbines. 

Building upon that success, you will recall in 1992, we passed 
the EPA — Energy Policy Act — which provided for the acquisition of 
electricity at wholesale by exempt wholesale generators of a class 
we created under that Act, and that has been an unalloyed success. 

About 65 or 70 percent of utilities have now declared themselves 
to be open access. Even though the NOPRA, which Betsy Moler 
and her excellent FERC are getting ready to put into final form, 



, y Google 



has not yet fully been effected, 65 to 70 percent of those utilities 
have declared themselves open-access utilities. 

Now we must go the last two steps, and that is to go to retail 
competition. 

It is the biggest thing in energy. Last year, we spent $262 billion 
in this country on electricity. It is the biggest impediment to com- 
petition in industry and the biggest inefficiency probably that we 
have left in our industrial competitiveness. 

To give you an example, Mr. Chairman, in the State of New 
York, your average acquisition cost for industrial electricity is l¥i 
cents. Yet, electricity is available for 3 cents a kilowatt hour. You 
arepaying IY2. It's available for 3 cents. 

The trick is to be able to get electricity into New York competi- 
tively so that you can benefit by that 3-cent rate. As a matter of 
fact, your Public Utility Commission has ruled that by 1998, you 
can have retail wheeling under their proposed rules. 

Now the problem is you are not going to be able to have that re- 
tail wheeling even by action of State commissions in most instances 
because of PUHCA. There are two rules under PUHCA which real- 
ly prevent effective retail wheeling, even if ordered by State com- 
missions. 

The one rule says that a utility within its jurisdiction, that it 
. cannot own assets outside of its jurisdiction, generating assets. Or 
in the case of a registered company, that it must be interconnected. 
So that if Cal Edison, for example, wanted to provide you elec- 
tricity in New York, it could not do so because that rule prevents 
it from doing so. 

There's another rule that says that no company, utility, reg- 
istered, nonregistered, et cetera, may own more than 10 percent 
control of any generating assets anywhere in the country. So if 
General Electric, or Bechtel, or any of these host of competitors 
want to come into New York and give you that 3-cent electricity, 
they can't do so because they are prevented from doing so by the 
10-percent rule. Then they would come themselves under the ambit 
of PUHCA, they would be subject as a holding company themselves 
and no one would want to do that. 

So the first step we need to take, Mr. Chairman, is to enact this 
legislation, S. 1317, which will allow these competitors, registereds, 
nonregistereds, exempts, as well as other companies, to engage 
fully in the competitive retail market. 

Now, there is another very big piece to the competition equation, 
and that would come in legislation which I propose which would 
allow for retail wheeling and deals with the question of stranded 
costs. That's beyond this hearing, but the two of those go together. 

Under my bill, you would have a national standard for stranded 
costs determined by the FERC and you would set a national stand- 
ard and matrix for determining retail competition. 

I think we ought to have both my bill and S. 1317. But you need 
S. 1317 whether you have a national standard for stranded costs 
and retail wheeling or not, because many States, such as the State 
of New York, are experimenting and innovating and providing for 
their own retail wheeling. 

But the problem is you are not going to be able to make retail 
wheeling effective unless you have competitors who can get in and 
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take advantage of it. As I just mentioned, your registered holding 
companies can't compete because they are not interconnected. Your 
exempt holding companies can't compete because that would be 
outside of their jurisdiction. And nobody else can compete because 
of the 10-percent rule that Bays that they can't own greater than 
10 percent of the control of anybody engaged in the generating 
business. That is what S. 1317 will do. 

The CHAIRMAN. So in order for the New York State Public Serv- 
ice Commissioner John O'Mara's deregulation plan to be fully effec- 
tive and in order for energy consumers to have the opportunity to 
choose — we need to have full competition. And you are saying that 
PUHCA will limit competition — by not allowing new competitors 
and will restrict the effectiveness of this deregulation. Without 
PUHCA repeal, deregulation won't give consumers nearly the kinds 
of choices or access they might otherwise have? 

Senator JOHNSTON. That is correct. There is one very limited 
class that would be able to compete, and that is utilities that are 
organized, not as holding companies that deal only with electricity, 
and then they have to do so only in their own name. They cannot 
be, for example, a part of GE, which itself is a holding company, 
or part of Mission Energy or Commonwealth or any of those. They 
are all holding companies or part of a holding company. And so it 
would be such a restricted class that effective competition, even 
under Mr. O'Mara's proposed order to take effect in 1998, could not 
be effective. 

You have to have this piece in place. It ought to be put in place, 
I think, first. I would like to have my bill passed in this Congress, 
but, while hope springs eternal, the clock is moving fast and I 
doubt if it can be done. But I think we can do this, this bill, be- 
cause I don't know of any real opposition to it and it's an important 
and essential piece in the competitive pie. 

Senator Murkowski. Let me just make one point with regard to 
possible opposition, Mr. Chairman. 

You may hear from some of the witnesses today at this Banking 
Committee hearing that this should be only acted upon as part of 
a comprehensive legislative package to restructure the entire elec- 
tric power industry. Well, this is a very complex industry. It is not 
broken. It needs alteration and it needs a careful review. We have 
had two hearings so far. We are going to have more hearings on 
the entire electric industry. But it is quite appropriate that this 
portion, which is a securities interest, can be taken separately. 

I would encourage you to take with a little grain of salt those 
that say, oh, no, don't do this until you do the whole thing. This 
in itself is separate. This legislation can and should proceed on a 
stand-alone basis. So I would urge you to reject those that call for 
a comprehensive approach. 

Senator Johnston. I would strongly echo those sentiments. 

The CHAIRMAN. Senator Shelby. 

OPENING STATEMENT OF SENATOR RICHARD C. SHELBY 

Senator SHELBY. Thank you. 

Senator Johnston, you were the Chairman of the Energy Com- 
mittee that I served on for a long time, and Senator Murkowski is 
now. I appreciate both of you coming to the Banking Committee 
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today and stating your views because you have had great experi- 
ence in this area. I want to ask both of you, in your opinion, what 
would be the greatest economic benefit to the economy in the U.S. 
with this legislation? 

Senator JOHNSTON. I can tell you that Ken Lay from ENRON 
tells me — he is one of the biggest promoters of competition — he said 
we would have $50 to $100 billion a year from competition in elec- 
tricity. 

Senator Shelby. By bringing about competition. 

Senator JOHNSTON. By bringing about competition. All the incen- 
tives are wrong now for a utility because the bigger the cost of the 
asset which they put into the rate base, the more profit they make. 
So there has been no incentive to economize or to pare down the 
cost, and that is why he thinks we can make $50 to $100 billion 
in savings. In a State like New York, with 7 Va cents, it makes them 
relatively noncompetitive compared to adjacent States, or States 
anywhere in the country, where rates are lower. This is a very big 
item for industrial competition. 

Senator Shelby. Senator Murkowski, would you agree with that? 

Senator Murkowski. Well, yes. There's not much more to add to 
that aspect. I think it is important to recognize that this is nearly 
a 60-year-old statute that was designed to cure problems in an era 
associated with the Depression where we did have a different type 
of structure of holding companies which, to some extent, thwarted 
competition. That's not the case now. This legislation has just out- 
lived its usefulness and acts as a constraint to competition and, as 
a consequence, rate competitiveness. 

Senator Shelby. It is my understanding that about 60 years ago, 
1935 — is that when PUHCA was passed? At that time, a few large 
holding companies, utilities, controlled a majority of the electric 
and gas. But that is no longer the case, is it? It has changed tre- 
mendously. 

Senator Johnston. That's right. One of the biggest problems was 
cross-subsidy in those days. I can tell you cross-subsidy is not a 
problem today because you have Betsy Moler and her group at 
FERC that are overlooking the issue. You have State regulators 
who are very sophisticated and are fully capable of dealing with 
the cross-subsidization. And now all it is doing is impeding the 
competition which we need. 

Senator Shelby. It is my further understanding, and both of you 
would really know this, that you have 14 registered utility holding 
companies. 

Senator Murkowski. Fifteen, I believe. 

Senator Shelby. How many? 

Senator MURKOWSKI. Fifteen— 12 are electric, and I think that 3 
are gas. 

Senator SHELBY. But they own only 18 percent of all the utility 
assets in the country. In other words, over 80 percent of the other 
utilities are exempt from PUHCA. Is that correct, Bennett? 

Senator JOHNSTON. No, you have the registereds, who — every- 
body is subject to the 10-percent rule, whether they're holding com- 
panies or not. 

Senator SHELBY. OK. 
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Senator Johnston. You have about 80 percent of the utilities 
which are bound by the proscriptions of PUHCA. So that is why 
there is such a smalt minority of people who would be available for 
competition. 

Senator SHELBY. But doesn't, basically, a lot of the competition 
come when you can put risk in the marketplace. 

Senator Johnston. Exactly. 

Senator Shelby. People deliver things, electricity, at a cheaper 
price, to get the most out of everybody. Isn't that basic? 

Senator JOHNSTON. That's exactly it. 

Senator Shelby. That's what it's all about, isn't it? 

Senator Johnston. In a nutshell, that's correct. 

Senator Shelby. I guess the thrust of the bill here is that 
PUHCA is outdated, to say the least. This is 1996 not 1935. 

Senator Ml'RKOWSKI. It is duplicative as well as a regulatory 
over- sight. You have FERC. We nave State regulatory authorities. 
And the necessity of having it, it's pretty hard to make a case any 
more. So why not get rid of it? Make it more competitive. The rate- 
payers will benefit from it. 

Senator Shelby. Thank you, Mr. Chairman. 

Senator Murkowski. Mr. Chairman, would you excuse me? 

The Chairman. I want to thank both Senator Johnston and Sen- 
ator Murkowski for their testimony and for their sponsorship. 

It is the intent of the Chairman to try to move this legislation 
as quickly as possible to a mark-up. We are certainly going to take 
into consideration, as you both have indicated, any additions or any 
suggestions that might make the legislation better. 

Now, I just want to emphasize one thing — under this legislation 
the repeal of PUHCA would not affect those protections that are es- 
sential to consumers. Instead, S. 1317 would retain the statute's 
provisions critical to consumer protection, transfer regulatory au- 
thority from the Securities and Exchange Commission to the Fed- 
eral Energy Regulatory Commission and moreover, would confer 
additional authority to the State regulators so that it would be 
easier for State Public Utility Commissioners to regulate rates and 
to protect consumers. 

f want to say, at the beginning, for those outside this hearing 
room who are unfamiliar with this issue, that this legislation is not 
a diminution of consumer protection, it will actually increase regu- 
latory authority and give authority to the agencies that need it 
most, and certainly, I believe, will open up competition and give 
States such as mine the opportunity to get energy, more efficiently, 
at much lower cost to the energy users. 

Senator Shelby. Mr. Chairman, if you would yield for just one 
observation. I have been taught and I believe that the most effec- 
tive consumer protection anywhere is competition in the market- 
place. 

Senator JOHNSTON. That's exactly right. 

Senator Shelby. Make no mistake about it. What you are trying 
to bring about is competition. 

Senator Murkowski. Senator D'Amato, may I thank you for ac- 
commodating us and holding this hearing. 

The Chairman. Thank you. 

Senator Johnston, if you have a time schedule or time delay 
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Senator JOHNSTON. Not unless they have further questions. 
The Chairman. Senator Faircloth. 

Senator Faircloth. I am next, Senator Johnston, but I don't 
really have any questions, so feel free to move. 
The CHAIRMAN. Senator Grams. 

Senator Grams. No questions, I just appreciate the testimony. 
Senator Johnston. Thank you. 
The Chairman. Senator, we thank you. 
Senator Faircloth. 

OPENING STATEMENT OF SENATOR LAUCH FAIRCLOTH 

Senator FAIRCLOTH. Mr. Chairman, I have a brief statement. 

The Chairman. Why don't you make your statement? 

Senator Faircloth. I did want to say that I have been a cospon- 
sor of S. 1317, and I think it's a good bill and, as I say, I have been 
an original cosponsor. 

As we have heard before, it was passed in the Depression years 
of 1935. It's 60-plus years old. It regulates only 14 or 15 companies, 
a very small percentage. Hundreds of other companies provide en- 
ergy service outside of PUHCA. So it simply is a law that is no 
longer needed and to do away with it would increase competition, 
and that's what we need. 

A few people have expressed concern — companies, rather — that it 
will allow the power companies to engage in other activities, and 
activities which, if they failed, the cost of the failure would be 
borne by the consumers and customers. But that is a very thin pos- 
sibility. I think the diversification in the long run would be a good 
thing for customers and, as was mentioned, the competition would 
drive the price down. 

Further, there is the larger issue for the energy community, the 
so-called retail wheeling. It is not part of our role in the Banking 
Committee, which is to take the SBC out of this area where it no 
longer belongs. 

I thank you, Mr. Chairman. 

The Chairman. Senator Grams, do you have a statement to 
make before we call the next panel? 

OPENING STATEMENT OF SENATOR ROD GRAMS 

Senator Grams. Thank you very much, Mr. Chairman. 

I have a brief statement, and I just wanted to commend you for 
holding today's hearing on the Public Utility Holding Company Act 
of 1995— S. 1317. As a cosponsor of this legislation, I strongly be- 
lieve that the time has come to repeal the 1935 PUHCA law and 
leave all of its regulatory oversight functions to FERC and State 
public service commissions. 

While the 1935 Act certainly served a purpose when it was first 
enacted, it is now 60 years later. It has completed its mission of 
eliminating abuses by holding companies and now serves only to 
duplicate current Federal and State regulations. 

There's no better authority on this issue than the SEC and the 
fact that they have advocated the repeal of the 1935 Act serves to 
reinforce the need to move ahead with this legislation. 

I agree with the SEC that FERC and State Public Utility Com- 
missioners are the most appropriate entities to oversee the regula- 
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tion of public utilities, holding companies, and will keep the inter- 
est of rate-payers and consumers at the forefront of their decisions. 

I have always said that laws were not made to last forever, that 
they should consistently be reviewed, and that once they have 
served out their purpose, they should be repealed. For this reason, 
I have strongly advocated sunset laws which would require such re- 
view by Congress of the laws we pass. Outdated and obsolete stat- 
utes like PUHCA 1935 should not be kept on the books for eternity. 
Congress should carry out its proper oversight function to ensure 
that laws do not outlive their purpose. 

Also, as a Member of the Senate Energy and Natural Resources 
Committee, I am certainly aware of the argument that the repeal 
of PUHCA 1935 should be tied to the broader issue of comprehen- 
sive utility restructuring. Now while I support looking at restruc- 
turing as a whole, I do not believe that this review should unneces- 
sarily delay the progress of this bill. And furthermore, action on 
legislation to repeal PUHCA should not and does not mean that 
the issue of restructuring the utility industry will be neglected. 

Again, I am pleased that the Chairman and Ranking Minority 
Member of the Energy Committee were here today also to address 
this issue and to give their testimony; and again, I commend Chair- 
man D'Amato and Senator Dodd for bringing forth this legislation, 
and I strongly support the measure and hope that we can move 
ahead on it expeditiously, and I appreciate the testimony that's 
being presented today. 

Thank you very much. 

The Chairman. Thank you very much. Senator. 

We will call our next panel, a very, distinguished panel: Elizabeth 
Moler, Chair of the Federal Energy Regulatory Commission, known 
as FERC; Barry Barbash, Director of the Division of Investment 
Management for the SEC; and Robert Gee, Chairman of the Elec- 
tricity Committee of the National Association of Regulatory Utility 
Commissioners. That is one of the longest titles I have heard. 

Why don't we start with you, Ms. Moler. It's good to see you. 

Ms. Moler. Thank you. 

The CHAIRMAN. Let me say that we will take your entire state- 
ment for the record and I ask you to highlight those areas of your 
testimony that you think are most important and significant. 

OPENING STATEMENT OF ELIZABETH A. MOLER 
CHAIR, FEDERAL ENERGY REGULATORY COMMISSION [FERC] 

Ms. Moler. Thank you very much, Chairman D'Amato and 
Members of the Committee. 

It is a pleasure to be here this afternoon to discuss issues sur- 
rounding the repeal or reform of the Public Utility Holding Com- 
pany Act of 1935. My testimony defers to the expertise of the SEC 
on whether there is a continuing need for Federal regulation of the 
financial activities of registered holding companies as now required 
under the Act. 

A fundamental premise of the SEC's report recommending the 
conditional repeal of PUHCA is that rate regulation by the FERC 
and by the States is now the primary means for ensuring that rate- 
payers are protected against potential monopoly abuses by utilities 
that are part of holding-company systems. I agree with that. 
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So, from a rate-payer protection point of view, I do not object to 
substantial reform or repeal of the Act if we and the States have 
adequate rate regulatory authority to oversee public utility holding 
company systems. 

First, if Congress chooses to amend PUHCA rather than repeal 
it and leave its administration in the hands of the SEC, it should 
address the "Ohio Power" problem that you alluded to earlier, Mr. 
Chairman. And as a result of the 1992 Ohio Power court decision, 
we cannot use our rate-making authority to protect rate-payers 
from excessive costs paid by a utility in an affiliate transaction if 
the SEC has approved that transaction; the SEC does not review 
those transactions from a rate-payer protection point of view. Rate- 
payer protection requires that the Ohio Power problem be fixed. 

If Congress repeals PUHCA, the Ohio Power problem goes away. 
That, from our perspective, is one of the significant advantages of 
S. 1317, your bill, Mr. Chairman, which would repeal PUHCA and 
enact a new statute that does not give rise to the Ohio Power prob- 
lem. If PUHCA is repealed and replaced by a new statute, someone 
must be able to police affiliate abuse and affiliate transactions to 
ensure that there is not abuse, to make sure that rate-payers are 
protected. 

An unregulated company and a holding company system can pro- 
vide goods or services to an affiliated public utility. Adequate regu- 
latory review of those transactions is essential to ensure that the 
utility does not pay more than it should when it buys goods and 
services from the affiliate. 

In addition, there is the issue of cross-subsidies. These can occur 
when utility and non-utility companies within the same holding 
company share costs; for example, administrative costs, computers, 
taxes, and the like. The concern is that the company will allocate 
more than a fair share of the overall costs to the utility company 
to the detriment of rate-payers and the benefit of the unregulated 
enterprise. 

These are not insoluble problems. We are quite experienced in re- 
viewing transfer pricing and cost allocation. We do know how to set 
rates and look at these things. But we must have access to all the 
information necessary to understand these transactions and to fig- 
ure out what may appropriately be charged to rate-payers. In this 
regard, the provisions of S. 1317 regarding access to books and 
records are critically important to us. 

In my written testimony, I point out the provisions in S. 1317 
that must be changed and improved upon in order to give us ade- 
quate protection. We would be happy to take you up on your offer, 
Mr. Chairman, to suggest some changes to improve the bill, and I 
will have our staff work with your Committee staff with an eye to- 
ward doing that. 

I cannot finish in the brief time that I have left today without 
mentioning the Commission's recent electric utility rule-makings. 

On April 24th, we issued final rules requiring open access trans- 
mission by all public utilities that own, operate, or control inter- 
state transmission systems. These rules, Orders Nos. 888 and 889, 
remove the single largest barrier under our jurisdiction to the de- 
velopment of competition in the wholesale markets. They become 
effective July 9th. 
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The opening of the Nation's transmission grid is dramatically 
changing the fabric of the electric utility industry. We are moving 
rapidly toward competitive wholesale bulk power markets. We do 
not have jurisdiction, however, at retail. 

If Congress changes the existing Public Utility Holding Company 
Act framework, it needs to provide the regulatory tools to ensure 
that all utilities, including those in holding company systems, can't 
skew competitive markets that the Commission is trying to foster. 

Finally, if authorities are transferred from the SEC to the FERC, 
we need some additional staff resources in order to do the job well. 
We are doing our best, like all agencies, to cut staff and reduce ex- 
penses based on our current responsibilities. But we cannot meet 
our new responsibilities unless we are given resources adequate to 
the task. This bill addresses that issue and I will have some sug- 
gestions in that provision as well. 

Thank you, Mr. Chairman, for the opportunity to be here with 
you this afternoon. 

The CHAIRMAN. Well, Commissioner, I want to thank you for 
your testimony. And later on, I want to come back to the Ohio 
River problem. I think it would be useful for you to explain it and 
put it in layman's terms, because it is an important issue, which 
is not, I think, well understood. 

Mr. Barbash. 

OPENING STATEMENT OF BARRY P. BARBASH 

DIRECTOR, DIVISION OF INVESTMENT MANAGEMENT 

SECURITIES AND EXCHANGE COMMISSION [SEC] 

Mr. Barbash. Chairman D'Amato and Members of the .Commit- 
tee, I am Barry Barbash, Director of the Securities and Exchange 
Commission's Division of Investment Management. 

I appreciate the opportunity to testify before you this afternoon 
on behalf of the Commission regarding Senate Bill 1317, which 
would repeal the Public Utility Holding Company Act of 1935, and 
replace it with a more limited regulatory framework covering pub- 
lic utility holding companies. Taking the Chairman at his word, I 
will briefly summarize our points. 

The Commission shares the goals that S. 1317 addresses and 
strongly supports the goals that it seeks to achieve. 

Just about a year ago, my division completed an extensive study 
of the 1935 Act. The purpose of the study was to determine those 
aspects of regulation under the statute that were still needed and 
those that should be revised or eliminated. 

We concluded in our study that numerous developments in State 
and Federal regulation and in energy technology support changing 
significantly the way utility holding companies are regulated in 
this country. We also concluded that the 1935 Act has accom- 
plished its basic purpose. Many of its provisions now only duplicate 
other State or Federal regulation or are no longer necessary to pre- 
vent recurrence of past abuses. 

In our study, we outlined three potential legislative responses to 
the new landscape in the utility area. Our preferred option was 
what we call conditional repeal of the 1935 Act. 

Under that option, most of the Act would be repealed. Certain 
consumer protections, though, incorporated in certain provisions of 
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the Act would be preserved and administered by the FERC. In par- 
ticular, the FERC would be given responsibility for administering 
three types of provisions now administered by the Commission. 

First, the FERC would be given greater access than it now has 
to books and records of holding company systems. This authority 
is designed to enable the FERC and the States to discharge effec- 
tively their regulatory responsibilities over holding company sys- 
tems. Second, the FERC would be given expanded authority to 
audit holding company system transactions. Third, the FERC 
would be provided with expanded authority to oversee transactions 
among affiliated companies in holding company systems. 

Senate Bill 1317 incorporates the principal elements of our pre- 
ferred legislative option. Our only recommendation on S. 1317 
would be to provide for broader oversight authority for the FERC 
of affiliate transactions. We believe that the provisions in the bill 
dealing with these transactions should be strengthened. 

Notwithstanding our recommendations the Commission believes 
that S. 1317 represents much needed reform. The bill makes signifi- 
cant progress toward the goal of reducing unnecessary regulation 
on registered holding companies, while at the same time preserving 
those parts of the 1935 Act that are still needed to protect consum- 
ers from harm. 

The Commission strongly supports its enactment. 

Thank you. 

The CHAIRMAN. Thank you very much. 

Commissioner Gee. 

OPENING STATEMENT OF ROBERT W. GEE 

COMMISSIONER, THE PUBLIC UTILITY COMMISSION OF TEXAS 

AND CHAIRMAN OF THE ELECTRICITY COMMITTEE 

NATIONAL ASSOCIATION OF 
REGULATORY UTILITY COMMISSIONERS [NARUC] 

Mr. Gee. Thank you, Chairman D'Amato and Members of the 
Committee. 

Good afternoon. My name is Robert Gee. I am a Commissioner 
at the Public Utility Commission of Texas and Chairman of the 
Electricity Committee of the National Association of Regulatory 
Utility Commissioners, commonly known as NARUC. 

NARUC commends the Committee for holding hearings to inves- 
tigate whether the current statute is consistent with the changes 
in today's electric services industry. The changes affecting the elec- 
tric utility industry, including State initiatives, to assess the role 
of competition in regulatory reform in retail power markets, and 
the Federal Energy Regulatory Commission's [FERC] recent com- 
prehensive rule-making to open transmission access makes this a 
timely opportunity to begin considering whether the 1935 Act 
should remain the sole means of regulating registered holding com- 
panies. 

The NARUC's policy position regarding changes to the Holding 
Company Act was adopted in March 1995. In general, NARUC be- 
lieves the Securities and Exchange Commission's June 1995 report 
which recommended conditional repeal of the Holding Company Act 
is an approach most consistent with NARUC's previously articu- 
lated policy position. 
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Because the Chairman's legislation, S. 1317, largely comports 
with the SEC's recommendations and recognizes the importance of 
the State's role in overseeing multi-state holding companies, the 
NARUC believes S. 1317 moves in a very positive direction in 
rationalizing regulatory oversight in an increasingly restructured 
market. 

As stated in NARUC's resolution adopted last year, the principal 
concern with regard to the reform of PUHCA is to "ensure that the 
authority of the States to regulate utility holding companies is not 
preempted or restricted." Transferring the SEC's regulatory au- 
thorities to the FERC may indeed provide for a more reasonable 
streamlined approach to regulating the activities of those compa- 
nies to ensure the provision of reliable service at reasonable cost. 

However, the NARUC also strongly believes that States have a 
compelling interest in ensuring that consumers are provided serv- 
ices at costs that are reasonable and justifiable. Therefore, any leg- 
islation to reform PUHCA must be balanced and continue to enable 
States to determine the reasonableness of utility cost of service so 
that consumers are not left paying rates that include costs unre- 
lated to the provision of energy services by virtue of holding com- 
pany activities. 

NARUC believes that any transition period should reflect the 
States' needs in obtaining the requisite enabling authorities from 
their respective State legislatures prior to the effective date of 
PUHCA repeal or reform. We believe that a 2-year transition would 
be appropriate since not all State legislatures meet annual. 

The NARUC also favors an approach that "ensures the authority 
of States to review prospectively requests for diversification, if a 
State so chooses, and require that holding companies place non- 
utility businesses in separate subsidiaries to regulate all inter-affil- 
iate transactions and to require divestiture of utility businesses." 

In addition, while the NARUC appreciates the SEC recognizing 
the need to properly oversee the utility holding company affiliate 
transactions, NARUC will not support a simple transfer to the 
SEC's authorities over affiliate transactions to the FERC without 
also clarifying the States' respective authorities over such trans- 
actions. 

Legislation to reform PUHCA must recognize and address the 
fact that holding company corporate structures are complex and 
can impose costs on utility rate-payers and have proven to cause 
jurisdictional disputes among State and Federal regulators. 

As stated in NARUC's resolution, legislation to reform the Hold- 
ing Company Act should unequivocally establish a State right of 
access to all books and records wherever located. States' rights to 
ensure access to these books and records is critical for the effective 
oversight of out-of-state utilities of multi-state holding companies 
that affect utility rates. 

Protecting the FERC and States' ability to audit and investigate 
companies in a registered system also is an important complement 
to the right to obtain access to books and records. NARUC has 
been a longstanding proponent of independent authority for State 
commissions to audit transactions between the parent holding com- 
panies and its subsidiaries and affiliates. 
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As mentioned previously, the NARUC last expressed its position 
on PUHCA reform over a year ago, in March 1995. Since that time, 
legislation has been filed in both Houses of Congress seeking to ef- 
fectuate greater comprehensive reform of the existing scheme of 
Federal regulation of the electric industry and a debate has ensued 
within industry and regulatory circles over the degree and need for 
Federal legislation in effectuating the structuring of the electric 
utility industry. 

NARUC at this time has not taken a position on the need for 
greater comprehensive Federal reform or if so, how such legislation 
ought to be shaped. NARUC currently is working to formulate a set 
of principles that would be utilized to communicate its position on 
any proposal leading to comprehensive reform and anticipates that 
these principles would ultimately be adopted in July of this year 
at the Association's summer meetings. Should PUHCA reform be- 
come linked to efforts to enact comprehensive legislative reform, as 
some have urged, NARUC would be poised to address the benefits 
of such linkage following its July meetings. 

In any event, NARUC is committed to report to this Legislative 
Committee any action ultimately taken by our Association. 

And finally, Mr. Chairman, my written statement recommends 
improvements that NARUC believes would be consistent with the 
public interest. I commend your attention to my more comprehen- 
sive written statement in that regard. These include a Federally 
enforceable right for States to seek access to holding company 
books and records, as well as clarification of certain exemption pro- 
visions accorded to the FERC. 

Again, NARUC appreciates the opportunity to present its views 
and looks forward to working with die Chairman and the Members 
of this Committee in crafting legislation that further promotes the 
increased competition in the utility industry while assuring that 
the utility rate-payers are provided adequate protections against 
possible abuses. 

Thank you. 

The Chairman. Thank you, Commissioner. 

Chair Moler, would you expand on the Ohio Power problem? 

Ms. Moler. Translating what we do so that the person on the 
street can understand it is difficult. What we do is fairly obscure 
and arcane, to say the least. But let's assume that an electric util- 
ity holding company is interested in getting into the coal business, 
if they think they know a lot about using coal and they think they 
can do a good job becoming a coal company. 

They file with the SEC the appropriate papers to set up a coal 
subsidiary. The SEC approves the coal subsidiary venture. Then 
things go bad and they begin to mine coal. Things go bad with that 
transaction. The coal seam doesn't work out, what have you. 

The next thing you know, you have a very expensive coal-mining 
operation run by the utility. 

Under the "Ohio Power" decision, the FERC cannot look at 
whether it is prudent for that utility to buy coal from the captive, 
from the subsidiary. And we cannot look and see whether there is 
cheaper coal available from a competitor. We are precluded from 
looking at that. 
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I am not making up a hypothetical case. We had that case before 
us. We had an administrative law judge decision that said that 
rate-payers were spending millions and millions of dollars more 
than they should have for that coal. And we had to dismiss that 
decision after the Ohio Power 

The Chairman. What would S. 1317 do as it relates to the 
FERC's loss of regulatory authority if it were enacted into law? 

Ms. Moler. S. 1317 would enable us to look at the prudence of 
thepurchases of that affiliate, from that affiliate. 

The Chairman. OK, but I think it is important that everyone un- 
derstand what that means. Currently, the FERC is precluded from 
examining whether or not there are other, cheaper sources and to 
determine the fair cost, for coal, natural gas, or other materials. 
The FERC does not have the ability to go in and look at costs. So, 
even if you want to you cannot effectuate savings for consumers. 
And this legislation would give you that authority. 

Senator Faircloth, do you have any questions? 

Senator FAIRCLOTH. I have one quick question. To the members 
of the panel, and just generally, SEC, FERC, and the State Utility 
Chief — this is a broad question, but it kind of gets to the heart of 
the issue, I think. How adequate is the regulation of the power in- 
dustry today? Are State regulators and the Federal Energy Regu- 
latory Commission strong enough today that we do not need the 
SEC as a Federal regulator of the power industry? 

I at one time, for 7 years, had the State Utilities Commission in 
North Carolina under my purview. I am a little bit familiar with 
how it works. So if you will tell me, do we not need any supervision 
from the SEC? 

Mr. Barbash. Our conclusion, Senator Faircloth, is that you do 
not at this point need SEC supervision. 

The 1935 Act was premised in part on the inability of State regu- 
lators to have access over multi-state holding company systems. 
Times have changed. FERC is in the picture. States' authority is 
clear now. The States' authority to regulate companies that had op- 
erations in many States in the 1930's, was unclear at that time. It's 
been cleared up over time by the Supreme Court in its decisions. 

We think time has changed and State regulation combined with 
the FERC is enough to regulate the holding company industry. 

Ms. Moler. I have always thought of the SEC as a financial reg- 
ulator. They do not do rates. We do rates. If you give the FERC 
adequate authority to oversee the transactions and don't grand- 
father too many of them, as the bill currently does and give us the 
resources to do the job — I believe that we can regulate these intra- 
corporate transactions and do a good job at it, without the SEC 
being involved. 

Mr. GEE. I agree with Chair Moler, if sufficient authority can be 
given to the SEC to fulfill the needs of Federal oversight, of com- 
prehensive, multi-state utilities to ensure that there is not, there 
are no unjust inter-affiliate cross-subsidies occurring, if States can 
have the opportunity to get the authority they need where they 
don't already have that to independently regulate their own sepa- 
rate utilities, then I think that should suffice, Senator. 

Senator Faircloth. Thank you, Mr. Chairman. I have no further 
questions. 
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The CHAIRMAN. Let me say, first of all, to Mr. Gee, the Commit- 
tee would be very happy to work with you to ensure that the States 
have sufficient authority as it relates to getting access to the books 
and records. And so, if you have any suggestions with respect to 
improving the provisions of S. 1317,. I would hope that you would 
work with us quickly because it is my intent, to move this bill to 
mark-up. 

We would be very happy to receive any of those suggestions. I 
say the same thing to Mr. Barbash. I know you have already been 
working with our people on this legislation. Chair Moler, again, 
any suggestions you have as it relates to how we can improve are 
welcome. We hope to move quickly — as requested by Senator John- 
ston and Senator Murkowski. 

No one says that legislation at this point is perfect. I think we 
have come a long way, though, in dealing with the problems that 
exist, and making it a much sounder piece of legislation that meets 
the needs in today's diverse economic community, as well as the 
energy community. 

So we would mvite your active participation before we go to 
mark-up, and of course during that period, we would certainly like 
you or your representatives to be there, so that we can continue 
this process through the mark-up to the floor, and I hope, we will 
even have a bill that will be enacted into law. 

That's a pretty tough order for this particular legislative cal- 
endar, given the kind of year that we are in, when very little gen- 
erally gets done. But let's see if we can't accomplish it because we 
have come a long way. 

I want to thank all three of the panelists for your participation. 

We will call our third panel: Dr. Linn Draper, Chairman and 
CEO of the American Electric Power Company; Ronald Tanski, 
Vice President and General Counsel, National Fuel Gas Distribu- 
tion Corporation; Lloyd Levitin, former Executive Vice President 
and Chief Financial Officer, Pacific Enterprises; John Hughes, Ex- 
ecutive Director of Technical Affairs, Electricity Consumers Re- 
source Council, on behalf of the Coalition for Customer Choice on 
Electricity; and Larry Frimerman, Federal Liaison, the Ohio Con- 
sumer's Counsel, on behalf of the National Association of State 
Utility Consumer Advocates. 

Dr. Draper. 

OPENING STATEMENT OF DR. E. LINN DRAPER, JR. 
CHAIRMAN AND CfflEF EXECUTIVE OFFICER 
AMERICAN ELECTRIC POWER COMPANY [AEP] 
Dr. Draper. Thank you, Chairman D'Amato. 
I am Linn Draper, Chairman and Chief Executive Officer of 
American Electric Power Company [AEP] and its subsidiaries. AEP 
is a registered electric holding company under the jurisdiction of 
the Public Utility Holding Company Act of 1935, and I am here 
today on behalf of the Coalition to Repeal PUHCA Now! I am very 
pleased to appear at this hearing and I applaud the Chairman for 
scheduling this hearing. I have submitted prepared testimony and 
ask that it become part of the record. 

I am Chairman of a registered holding company fully subject to 
the strictures and limitations of the 1935 Act. Before taking my 
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current position, I was CEO of an exempt electric holding company. 
Based upon my experience, I can state flatly that the time has 
come to Act on PUHCA repeal, and that time is now. 

My company and other members of the Coalition, the SEC Com- 
missioners and staff, the leading trade associations in both the gas 
and electric utility industries, and many other analysts and com- 
mentators all agree in concluding that PUHCA has long outlived 
its usefulness. It has become a regulatory anachronism, a barrier 
to competition and innovation. 

I urge this Senate Committee to report S. 1317 favorably as soon 
as it can reasonably be done. Repeal of the Holding Company Act 
with appropriate safeguards should not be contingent on other poli- 
cies and other legislative issues that may affect the gas and electric 
industries. 

Action on PUHCA should not be held hostage to restructuring 
the electric industry, or retail wheeling, or the future of the Public 
Utility Regulatory Policies Act of 1978. Those issues impact all 
stakeholders in the electric utility industry, not just the 15 reg- 
istered holding companies. They deserve serious study, discussion, 
and debate and we nope that Congress will give them the attention 
they deserve, but do it separately from consideration of S. 1317. 

As I noted, I am appearing today not simply on behalf of my own 
company and, indeed, not simply on behalf of the registered hold- 
ing companies, but on behalf of a Coalition that seeks repeal of 
PUHCA. 

I think it is impressive that our Coalition includes virtually all 
of the current registered companies. On this issue, gas and electric 
registered holding companies are united. We all need the ability to 
respond more freely and flexibly than we can do under the Act to 
market opportunities and the needs of customers. 

Similarly, companies now exempt from the Act's requirements — 
both gas and electric — also seek repeal. The potential application to 
them of the Act's full strictures and the current imposition of limits 
on their ability to serve customers geographically or through addi- 
tional utility services hinders innovation and frustrates the further 
development of competitive markets. 

PUHCA imposes burdensome, unnecessary, and limiting require- 
ments, placing registered companies at a significant disadvantage 
compared to other industry participants. 

We are limited to serving utility customers in a single integrated 
service territory. As a result, we cannot, except in limited circum- 
stances, expand to offer services to others, even in our core busi- 
ness. We need "prior" approval from the SEC before our affiliates 
and subsidiaries can enter into contracts with each other. As a re- 
sult, opportunities to save some costs or to operate with effi- 
ciencies, available on short notice, cannot always be seized. We and 
our non-utility subsidiaries cannot issue or sell securities, or alter 
security rights and powers, without prior SEC approval. As a re- 
sult, our capital structures and our ability to take advantage of fi- 
nancing opportunities in dynamic capital markets are much more 
limited. 

Without special SEC approval, we cannot diversify into other 
lines of business. And businesses that make financial and economic 
sense, business opportunities that would help additional economic 
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development in our service territories, and even businesses that, if 
allowed to operate freely, would save our customers money, may be 
foreclosed. 

The stringency and severity of these restrictions makes little 
sense in today's circumstances. Security markets have more infor- 
mation. The SEC has ample authority under securities acts to en- 
sure protection to investors. 

Similarly, the utility regulatory commissions, both at the Federal 
and at the State level, have clearer authority and rate regulation 
remains in place and effective. Changes fostered by other Congres- 
sional actions by FERC and by State commissions are establishing 
competitive markets, instead of regulation, as the mechanism to 
enforce efficiency and cost effectiveness in the utility business. 

In light of the change in the electric industry, and in the author- 
ity that already exists in the SEC, FERC, and the State. commis- 
sions, PUHCA has become a redundant anachronism. It lacks the 
flexibility to allow the companies to adapt to new circumstances. 
Its model of the utility industry simply no longer comports with 
what the industry is doing, and what FERC and the State commis- 
sions would like it to do. We need permanent relief today from the 
unnecessary regulatory burdens imposed by the Act, and the prop- 
er relief is repeal with safeguards as set out in S. 1317. 

We strongly urge this Committee to take the step which is within 
its jurisdiction and favorably consider S. 1317. Do not burden this 
significant step forward by including other matters. Let the process 
of experimentation, consideration and development occur on other 
issues which will ripen to conclusion in their turn. This bill is 
ready. The issue is ripe. The case has been proven over and over 
again. 

We urge that you move quickly to consider and pass S. 1317, and 
we look forward to working with you for its enactment. 

Thank you, Mr. Chairman, for the opportunity to testify, and at 
the appropriate time, I would be glad to respond to questions. 

The Chairman. Mr. Tanski. 

OPENING STATEMENT OF RONALD J. TANSKI 

VICE PRESIDENT AND GENERAL COUNSEL 

NATIONAL FUEL GAS DISTRIBUTION CORPORATION 

Mr. TANSKI. Good afternoon, Mr. Chairman and Senator Shelby. 

My name is Ronald Tanski. I am Vice President and General 
Counsel of National Fuel Gas Distribution Corporation, the public 
utility subsidiary of National Fuel Gas Company. National Fuel is 
a registered gas holding company. I too am pleased to be here this 
afternoon to emphasize the support of National Fuel and our indus- 
try for the repeal of the 1935 Act. We are encouraged by the inter- 
est being taken in S. 1317. 

I also want to emphasize my company's position that repeal 
should happen immediately. National Fuel is part of an industry 
which has been through a difficult, wrenching restructuring and is 
now operating in a robustly competitive environment. The 1935 Act 
imposes redundant and burdensome regulation that hinders that 
competition. It should be repealed and repealed now. 

Those who advocate waiting for electric industry restructuring 
ignore the fact that the natural gas industry has already restruc- 
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tured, yet they remain subject to the duplicative requirements that 
limit our flexibility to respond to the constantly changing market 
conditions. 

I urge you to take quick, deliberate action on S. 1317 and move 
it along so that repeal can become a reality. 

When PUHCA was enacted 61 years ago, our industry was a ver- 
tically integrated utility system which would produce natural gas, 
transport that gas by pipeline, and distribute it to retail customers 
in a geographically restricted service territory. 

As Mr. Barbash previously noted, today's natural gas industry no 
longer bears any significant relationship to the natural gas indus- 
try of 1935. Wellhead prices have been decontrolled and prices are 
set by the market. 

Pipeline rates remain regulated by FERC, but rates and services 
have been unbundled. Customers can purchase transportation, 
storage, and other services separately and the pipeline no longer 
bundles the services for a single inclusive rate. 

Brokers, hub operators, and marketers compete against us in 
providing mixes of services for our customers. These nonregulated 
companies provide at market prices the bundling that regulated 
pipelines once performed. 

Local distribution to retail customers remains subject to State 
commission requirements, but customers have the opportunity to 
purchase gas at the wellhead and arrange their own transportation 
of that gas. 

At the end of April, our utility and the other major utilities in 
New York filed new tariffs designed to unbundle our retail services 
to all of our customers. Soon, residential customers will be able to 
choose their natural gas supplier. Most all of these suppliers will 
be completely unregulated, competing against our company that 
must deal with a layer of regulation at the State level and another 
at the Federal level. 

We are committed to allowing all of our customers to choose 
where to buy their gas and we will provide the transportation of 
those volumes. But to be able to compete against unregulated mar- 
keters who can change their prices on a moment's notice, we must 
reduce the burden of regulation. 

We must be careful, however, not to simply replace the 1935 Act 
with a different form of regulation and we must also be careful not 
to take away any of the powers that FERC or the State regulators 
already have to regulate us. Simple repeal will work best because 
our experience has shown that the State commissions already have 
the tools they need to protect our customers. 

New York is also currently engaged in a regulatory reform effort 
to reduce the burden of State regulation. They don't need another 
set of regulations or regulatory duties to contend with. 

Let me emphasize, those existing regulatory structures are suffi- 
cient and there's no need to modify or add to them. We are in the 
final stages of resolving a rate case with the New York PSC. I was 
actively involved both in the State restructuring proceeding and 
the litigation phase of our rate case. Based on that recent personal 
experience, I assure you State utility regulation is alive and well 
and will continue to protect customers. 
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Some argue that whatever may be the circumstance in the natu- 
ral gas arena, that level of change has not yet come to the electric 
industry, and repeal of PUHCA should be part of a grand restruc- 
turing of that industry. For all the reasons I, Senators Murkowski, 
Johnston, and Grams have already noted, that position is wrong. 

The inexorable demands of the competitive market will force the 
restructuring of the electric industry, notwithstanding the status of 
PUHCA. 

The prepared remarks of Philip Ackerman, Senior Vice President 
of National Fuel Gas Company, have already been submitted to the 
Committee. Mr. Ackerman apologizes that the rescheduling of this 
hearing conflicted with a previous engagement of his and he asked 
that his prepared remarks be included in the record. 

Thank you again for the opportunity. 

The Chairman. So ordered. 

Mr. Levitin. 

OPENING STATEMENT OF LLOYD A. LEVITIN 

FORMER EXECUTIVE VICE PRESIDENT AND 

CHIEF FINANCIAL OFFICER, PACD7IC ENTERPRISES [PE] 

Mr. Levitin. Mr. Chairman, Senator Shelby, I am here today to 
discuss the conditional repeal of PUHCA from the perspective of an 
exempt holding company. 

I retired last year from Pacific Enterprises as Executive Vice 
President and Chief Financial Officer after 23 years of service. 

If I had only one message to bring to you, it would be this — 
PUHCA blocks efficiency and productivity gains in our Nation's gas 
and electric utilities. Conditional PUHCA repeal will enable both 
utility investors and consumers of the utility to reap the benefits 
of these efficiency and productivity gains without the loss of 
consumer protection. 

Southern California Gas Company, our largest subsidiary, has 
been a top performer in the industry, having developed core com- 
petencies in the natural gas business for over 100 years. The most 
logical business path to growth and financial health for PE, benefit- 
ing both shareholders and utility customers, is the acquisition of 
gas distribution systems in other States. 

Determining whether an investment in the gas distribution sys- 
tem in another State is in the interest of utility customers would 
be closely examined by State regulatory authorities. However, even 
if State regulatory authorities strongly believe that an acquisition 
would be in the best interest of utility customers, the simple fact 
is that under PUHCA, PE cannot acquire a gas distribution com- 
pany in most States. 

Ironically, under PUHCA, PE can acquire a gas distribution com- 
pany in Argentina, but not one in Arkansas. In fact, PE earlier this 
year invested in a gas distribution facility in Argentina, where the 
shareholder risks are greater than domestic acquisitions and the 
result is capital flowing outside the United States. This occurred 
because PUHCA places severe limitations on where in the United 
States PE can acquire a gas distribution utility. 

Now, we will discuss three issues raised by Committee staff — 
First, what consumer protection questions are raised by conditional 
PUHCA repeal? Second, what market power issues are raised by 
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conditional PUHCA repeal? Third, should conditional repeal of 
PUIICA be treated as a stand-alone issue or in conjunction with 
electric industry restructuring legislation? 

First, consumer protection issues. Not only has the SEC deter- 
mined that no significant consumer protection questions are raised 
by conditional PUHCA repeal, but also PE's experience in a failed 
diversification program proves that diversification can be struc- 
tured to insulate the utility and its customers from the risk of di- 
versification. 

In our case, diversification losses exceeded $1 billion. Despite 
PE's failure in diversification, the cost of utility service was never 
raised by one cent. The quality of utility service was never dimin- 
ished, and the ability of the utility to finance all of its capital 
projects was never threatened. Now how did PE accomplish this? 

PUHCA did not protect the utility customers. The utility cus- 
tomers were protected by State regulation and the method used by 
PE to structure the diversification program. 

PE insulated utility customers from the risk of diversification by 
the use of a holding company. Under this arrangement, the utility 
stands alone as a separate and distinct entity. Utility management 
manages only utility assets. It doesn't have to worry about non- 
utility investments because it doesn't have any. Non-utility oper- 
ations are in separate subsidiaries owned by the parent company. 
The utility does its own debt financing on its own credit. Utility 
credit is never used to finance non-utility assets. Non-utility credi- 
tors cannot reach the utility assets. 

In short, PE's structure was designed to put a moat around the 
utility and it was successful. The creditors of non-utility operations 
were barred from crossing the moat and the utility management 
stayed on the utility side of the moat, free of all the non-utility 
problems. 

If PE had been the utility operating company instead of a parent 
holding company, it would have been able to acquire utilities out 
of State, provided it merged their assets into the operating com- 
pany and ran them all as divisions, rather than as subsidiaries. It 
would escape the problems of the Holding Company Act. However, 
PE would then have exposed its utility customers to the risk of fail- 
ure of any non-utility endeavor. 

Market power issues are regulated by FERC, the Department of 
Justice, and State regulatory agencies. Repeal of PUHCA does not 
in any way diminish the power of these agencies to intervene in 
mergers and acquisitions and protect consumers from unbridled 
market power. 

Last, should repeal be deferred until action is taken on electric 
industry restructuring? 

PUHCA doesn't only impact electric utilities, it also impacts gas 
utilities like the Southern California Gas Company. PUHCA con- 
strains the gas company from expansion of its core business, which 
would maximize our core competencies and benefit shareholders 
and utility customers alike. 

In conclusion, PE's diversification experience shows that ade- 

?uate consumer safeguards exist without PUHCA. Continuation of 
'UIICA precludes our acquisition of utilities in most States, there- 
by depriving shareholders and utility customers of the benefits of 
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greater efficiency and productivity that such acquisitions would 
Bring, utility market power is effectively regulated Dy FERC, State 
regulatory agencies, and the U.S. Department of Justice. 

We urge the Committee to pass S. 1317. Thank you. 

The Chairman. Thank you. 

Mr. Hughes. 

OPENING STATEMENT OF JOHN HUGHES 

EXECUTIVE DIRECTOR OF TECHNICAL AFFAIRS 

ELECTRICITY CONSUMERS RESOURCE COUNCn, 

ON BEHALF OF THE COALITION FOR 

CUSTOMER CHOICE ON ELECTRICITY [ELCON] 

Mr. Hughes. Thank you for the opportunity to present the views 
of ELCON on S. 1317. ELCON is a national association of indus- 
trial consumers of electricity. Our 30-member companies consume 
over 5 percent of all the electricity in the United States. Our mem- 
bers agree that laws such as PUHCA should be reformed or re- 
pealed, but only in the appropriate context. The right context is 
after real competition has been introduced in this industry. 

We agree that truly competitive electric service suppliers should 
be allowed to compete in any line of business they desire. We are 
strong supporters of competition and believe that Government re- 
strictions on mergers, acquisitions, and corporate structures should 
be minimal. But let's be candid. 

Today's electric utilities are not competitive businesses. They are 
not subject to the full rewards or pitfalls of market discipline. They 
are regulated monopolies. Other regulated monopolies include the 
post office, air traffic controllers, ana water and sewage companies. 
Those monopolies all have one thing in common — they have captive 
customers. 

Another problem with monopolies is that monopoly management 
is not motivated the same way as managers of truly competitive 
businesses. Rather than operate under constant competitive pres- 
sures, ever seeking new ways to innovate or cut costs, managers 
of regulated monopolies operate under a cost-plus mentality. 

It is a growing travesty that many utilities, particularly the hold- 
ing companies registered under PUHCA, are using their huge cash- 
flows engendered by the fact that their monopoly power has se- 
verely inflated rates to carry on a global buying binge of foreign 
utilities and assets. 

We assert that a similar buying binge in the United States would 
result from premature repeal of PUHCA. This would severely frus- 
trate attempts to increase competition in the U.S. power sector. In 
particular, it would frustrate ongoing efforts by the States to re- 
form their utilities. Ironically, some of these State initiatives are 
directed at breaking up the large monopolies, not allowing them to 
get bigger. 

I emphasize — PUHCA is, first and foremost, a consumer protec- 
tion law. It protects consumers from the self-serving interests of 
monopolists. PUHCA is not a securities law. Repeal of PUHCA be- 
fore a real competitive market in electricity is created probably 
would stop the limited competition that now is developing. Utilities 
would use the holding company structure to create mega-monopo- 
lies above and beyond the control of Federal and State regulators. 



n by Google 



23 

I certainly do not mean to suggest that all mergers are bad. I 
simply do not know at this time whether new mergers and acquisi- 
tions by electric utilities are in the public interest because we do 
not know what the new industry is going to look like. 

Unresolved issues include: First, a real understanding of market 
power in relevant geographical markets that have yet to emerge; 
Second, the need for independent system operators; Third, the mar- 
kets for ancillary services; and Fourth, vertical disaggregation of 
the incumbent industry structure. 

As a result of all this uncertainty, we question the motive behind 
most utility merger proposals and attempts to more easily facilitate 
mergers and acquisitions, which the complete repeal of PUHCA 
would accomplish. These self-proclaimed attempts to prepare for 
competition are nothing less than an attempt by incumbent monop- 
olies to shield themselves from competition. 

Thus, as a precondition to the repeal or reform of PUHCA, we 
urge one of two things. 

First, enact comprehensive legislation that would enable all con- 
sumers to freely choose their electricity suppliers, thus ensuring a 
competitive industry structure by date certain. In that event, the 
market will provide the consumer protection now intended by 
PUHCA. 

The alternative, though by far the inferior alternative, is to try 
to strengthen S.1317 to ensure that adequate regulatory safe- 
guards are in place. Regarding this second alternative, adequate 
consumer protection requires amending the Federal Power Act. 
This should not be a surprise. 

PUHCA and the FPA are the Siamese twins of Federal regula- 
tion. They are joined at the hip. They are Titles I and II, respec- 
tively, of the Public Utility Holding Company Act of 1935. They 
were enacted together. They should be changed together. 

We Bet forth four specific changes to the FPA in our written 
statement that we believe need to be added to S.1317 to ensure 
adequate regulatory oversight in the absence of real competition or 
customer choice. Our proposals are not that inconsistent from the 
suggestions made by Chair Moler. While we specify changes that 
we hope will allow regulators to protect consumers, we emphasize 
that they are difficult to define and even more difficult to imple- 
ment. But more to the point — they miss the real problem. 

The real problem is the fact that electric consumers do not have 
choice. Customers are captive and they're subject to exploitation by 
monopolists. The solution is not to keep customers captive and 
allow utilities with monopoly power to diversify into highly specu- 
lative activities unrelated to their electric business. The solution is 
to give customer choice. 

Thank you for your attention, Mr. Chairman. I look forward to 
your questions. 

The Chairman. Thank you, Mr. Hughes, 

Mr. Frimerman — is that right? 

Mr. FRIMERMAN. "Frimmerman." 

The Chairman. Frimerman. Mr. Frimerman. 
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OPENING STATEMENT OF LARRY A. FRIMERMAN 

FEDERAL LIAISON FOR 
THE OFFICE OF THE OHIO CONSUMERS* COUNSEL 
ON BEHALF OF THE NATIONAL ASSOCIATION OF 
STATE UTILITY CONSUMER ADVOCATES [NASUCAJ 

Mr. FRIMERMAN. Mr. Chairman and Members of the Banking 
Committee, thank you for the opportunity to testify on behalf of the 
Office of the Ohio Consumer's Counsel and of the National Associa- 
tion of State Utility Consumer Advocates, NASUCA, comprised of 
41 consumer advocate offices designated by State law to represent 
the utility consumer interests before regulators, Congress, and the 
courts. 

While the debate today is on the future of the Public Utility 
Holding Company Act and S. 1317, any discussion of modification 
of the Act must be considered in the context of examination and 
adaption of changes consistent with the establishment of an indus- 
try structure, which limits market power for electricity buyers and 
sellers and one in which a combination of effective regulation and 
effective competition protects the consumer interest. Such a market 
does not now exist. 

The concern is that the public utility holding companies and 
their subsidiaries have activities which extend over many States 
and are not necessarily susceptible to effective control by any indi- 
vidual State. 

If PUHCA were repealed today in the way proposed in S. 1317, 
neither the remaining regulatory scheme nor the current state of 
competition would be sufficient to protect consumers. 

Until market power is eliminated, consumers must be protected 
by effective regulation of multi-state holding companies and this in- 
cludes provisions of PUHCA. This also requires rate reviews and 
structural reviews, with a rational allocation of responsibility be- 
tween State and Federal regulators. 

S. 1317 is not just about the 15 registered holding companies be- 
cause if PUHCA is repealed, we will Bee rampant restructuring and 
mergers toward multi-state structures to evade State regulation. 

Competition could benefit consumers through greater efficiencies 
and reduced costs. However, deregulation, under conditions of un- 
fettered market power, harms consumers. It is beyond dispute that 
utilities retain market power in distribution and transmission and, 
to a certain extent, the generation function as well. 

We have concerns about S. 1317 because it will significantly 
worsen problems associated with monopoly power. For example, re- 
peal of the integration requirement would weaken the ability of 
State regulators to protect rate-payers and State economies from 
monopoly abuse. And it opens the door for expanded opportunities 
for forum shopping and Federal preemption of State commissions 
in the assignment of generation or other costs which could be re- 
quired by the FERC in light of the Mississippi Power and Light 
court decision. 

It would also increase the potential for a nationwide or regional 
concentration through unrestricted acquisitions of noncontiguous 
utilities by companies retaining market power without competition 
in their own service territories. With repeal of restrictions on util- 
ity diversification, the complexity and tracking of allocating costs 
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and preventing cross-subsidy increases substantially. Repeal of di- 
versification provisions would increase the regulatory burden. 

The large increase in complex holding company structures would 
also make it more difficult to address inappropriate affiliate trans- 
actions between competitive and monopoly business components or 
to prevent anti-competitive behavior or other market power abuses. 

As a result of retail franchises and access to customers and infor- 
mation, electric utility holding companies retain an unmistakable 
advantage in many non-utility markets. Without addressing this 
market power problem, utilities could harm competition in both 
utility and non-utility businesses. Economic efficiency would be re- 
duced, consumers harmed, and small companies put out of busi- 
ness. 

The SEC survey of State Utility Commissions showed that many 
State regulators lack adequate authority to fill regulatory gaps left 
by PUHCA repeal. Moreover, even if States have legal authority to 
fill the gaps, they may not have the resources, particularly as fran- 
chise owners become highly diversified and geographically distant, 
as S. 1317 would permit. It also does not resolve the Ohio Power 
problem for thousands of existing contracts. 

I applaud Chairman D'Amato for recognizing the need for contin- 
ued Federal presence for policing inter-affiliate transactions and 
audits of books and records, although that language could be 
strengthened. 

I want to remind the Committee that Congress has already ap- 
proved PUHCA exemption to allow all comers into the wholesale 
generation market. What remains subject to the integration re- 

Siuirement is a local franchise monopoly and certain local territories 
or distribution and transmission. Only if we eliminate the local 
franchise and provide effectively competitive options for all cus- 
tomers does it make sense to consider modification of this impor- 
tant requirement. 

To close, I would like to say that premature repeal or substantial 
reform of PUHCA will be controversial, given the current flaws in 
the structure of the electricity markets. We believe that these 
changes are too substantial to adopt without ensuring a more ap- 
propriate mix of effective regulation and competition. 

We would like to extend our appreciation and look forward to the 
opportunity to work with the Committee and the other stakehold- 
ers toward reasonable accommodation of all interests when this 
issue becomes ripe. 

Thank you very much. 

The Chairman. Thank you. 

Let me ask Mr. Hughes and Mr. Frimerman, you both seem to 
have some reservations about S. 1317 moving independently. But I 
have heard testimony now from the SEC and from the head of 
FERC, and they both seem to indicate that there should be some 
changes. Other testimony today from Mr. Gee, the Chairman of the 
National Association of Regulatory Commissioners — State commis- 
sioners seemed also to be supportive of S. 1317. 

They seem to feel, and as this bill has been explained to me, and 
I tell you I do not hold myself out as an expert in the utility area, 
there will be better oversight, better regulation, and more con- 
sumer protection, as opposed to just putting up a wall and saying 
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that companies can't compete unless you meet certain prescrip- 
tions. That doesn't seem to me to promote competition. 

By the way, we have a regulatory wall that was well intended. 
Sixty years ago, it may have been necessary. In fact, we had an- 
other wall put up on or about the same time for banking and secu- 
rities. It is called Glass-Steagall. And most people will tell you that 
it has become antiquated and that it has forced businesses into cir- 
cuitous methods and routes — I think it is the same with these util- 
ity holding companies. 

Now why shouldn't a power company be able to, or people be able 
to, get power from a power company outside of their State? Why 
should PUHCA, as we have heard with a number of examples, re- 
strict that? 

I am asking you, Mr. Hughes. Why should this law stay intact 
in this day and age? 

Mr. HuGHES. First, to get to your first question on whether or 
not some changes can be made to your bill that would allow the 
repeal of PUHCA in the short-run on a piecemeal basis. 

It is one thing to authorize regulators to have certain authorities. 
It is another thing to get effective work out of them, particularly 
in this day and age of scarce resources. 

You heard from Chair Moler a plea that if, in fact, you expand 
her authorities, she is going to need extra resources. The fact of life 
is she is going to need a lot of extra resources, and I am not con- 
vinced that this Congress, in this current climate, is prepared to 
do that. And so, we do not have faith that you seem to have that 
the regulators will have adequate resources and resolve to do so. 

At the State level, Bob Gee can speak for himself as the Commis- 
sioner of Texas. He does not speak for the other 49 PUC's in the 
United States. Many of them, if not most of them, are undergoing 
severe shortages of resources. They are stretched out. To add this 
additional burden to them is really, in our estimation, a hopeless 
task. There's a very easier solution, which is, as you have alluded 
to, have more competition. That means let customers choose their 
suppliers. We would like the option to be able to choose as supplier 
a distant utility. 

We are not saying, don't do that, or that we are opposed to that 
eventuality. But we have to have the right of choice first. We don't 
have that now and we don't see that coming any time soon. 

The CHAIRMAN. Mr. Frimerman. 

Mr. FRIMERMAN. In addition to what Mr. Hughes has said, a cou- 
ple of points. 

One is that the Department of Energy, as I understand it, has 
not necessarily taken the position that there should be repeal of 
PUHCA. It has come out saying that PUHCA ought to be looked 
at in the context of broader electric restructuring issues. 

From a residential consumer standpoint, the most important 
thing that we have is the ability to have either effective regulation 
or effective competition. Right now we don't have competition in 
place, which means that rate-payers are captive to what will be in- 
creasing monopoly providers of electricity with, as Mr. Hughes has 
said, no assurance that we would have sufficient regulation to take 
its place. 
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We are only talking about probably a few-year window of time 
between when we would expect to see a broader restructuring occur 
in the industry and things start evolving and looking a little bit 
more certain as to the direction of the industry, and when we 
would need to be looking at this legislation. 

Many of the issues brought up relating to the integration re- 
quirement, diversification protections, are not necessary when con- 
sumers have choice, if they could choose a different provider that 
doesn't make those kinds of promises. And there are risks associ- 
ated with those activities. 

The CHAIRMAN. Mr. Levitin, isnt it possible that PUHCA reform 
will actually allow utility companies to provide power to consumers 
at a lower price than they are paying today? 

Mr. Levitin. I think so. We are gas, not electric, but the same 
concept applies. Our belief is that having the flexibility to use our 
expertise to better manage utilities in other States will result in 
lower cost of energy to those States. And that savings will be 
shared by rate-payers and shareholders. 

The Chairman. Mr. Tanski, do you care to comment? 

Mr. Tanski. Yes, Mr. Chairman. Again, we are a gas company, 
too. We are a registered company. For certainly over 6 months, 
maybe up to 9 months, we have had an application in to the SEC 
to allow our non-rate-regulated marketing company to get into the 
electric brokering business. We want to get into the business to 
provide power to the same customers that we now provide natural 
gas service to, to bring the benefits of competition in. PUHCA right 
now won't let us do that. We think repeal of the Act will allow us 
to bring that competition to New York State. 

The Chairman. Dr. Draper. 

Dr. DRAPER. Mr. Chairman, a group of your constituents in Cor- 
ning that call themselves the Committee of Fifty are business peo- 
ple that noticed that their electric rates were much higher man 
people who were similarly situated in other parts of the country. 

Last December, they invited me to come to Coming and talk to 
them about their alternatives. We discussed, among other things, 
the strictures of the Holding Company Act and they were quite in- 
terested because they believe that if they had the ability to deal 
with other companies, they would have at least a choice. And one 
of the significant impediments to that now is the existence of the 
Holding Company Act. So certainly, it's possible that rates could be 
reduced if this Act were to be passed and PUHCA to be repealed. 

The CHAIRMAN. Senator Shelby. 

Senator Shelby. Mr. Chairman, I was gone to another meeting 
temporarily when you had panel two and I have a number of ques- 
tions for the record for panel two and some others that I would ask 
that you let me ask at the proper time. 

The Chairman. So ordered. Well keep the record open. 

Senator Shelby. I have a number of observations for this group. 

Mr. Hughes, do you agree with the basic premise that to foster 
competition, that it is going down the right road for consumer 
choice? If you have competition, in other words, if a consumer has 
a choice, isn't that better than a consumer board to make a deci- 
sion for them where a consumer makes their own choice? 

Mr. HUGHES. I agree with you. 
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Senator Shelby. Now, if we repeal PUHCA, which I hope we 
will, wouldn't that be the first step — I am not saying the only 
step — and maybe not the first step because Senator Johnston 
talked about PURPA. But one big step in bringing competition to 
America, especially that part of America where the public utility 
holding company has a full sway. That's what we're trying to do. 

In other words, which one comes first? You have to make some 
steps, and a law like PUHCA, 60 years old, and I believe myself, 
and I have served on the Energy Committee in the House, the En- 
ergy Committee in the Senate, the Banking Committee here, I have 
spent a lot of time on that myself — I am not an expert. I am not 
totally oblivious to what's happening. But it seems to me that if we 
retain the status quo, we are going nowhere. 

It is like Mr. Tanski there who represents a gas utility. What's 
wrong with them getting into the electrical business. If they can 
deliver electricity to me as a consumer, and I have a choice that's 
cheaper or some combination, why shouldn't they have that choice? 
Why should they be inhibited from doing that by the PUHCA, the 
Public Utility Holding Company Act? Do you want to comment? 

Mr. Hughes. They should have that opportunity, provided that 
we have choice first. There is going to be a gap. If you repeal 
PUHCA first and then we get choice later, in the interim, you have 
160 or so exempt and registered utility companies who have no 

Senator Shelby. Well, how are you going to bring about choice 
with PUHCA, though? I don't see myself— PUHCA is the impedi- 
ment, or one of the biggest impediments to what we want in the 
marketplace — choice, your word. 

Mr. Hughes. I don't see it being an impediment at all. 

Senator Shelby. Why isn't it? It's there. It certainly hasn't fos- 
tered competition. 

Mr. HUGHES. All it does is put restrictions on the manner in 
which monopolies can organize their corporate structure. 

Senator Shelby. But when you have restraints on, say, a com- 
pany that's in the gas business, where they can be in the electrical 
business, or some other type of business, to deliver a product to the 
consumer, isn't that a restraint? Isn't that keeping the consumer 
ultimately from having a choice and their keeping the price up 
rather than down? 

Mr. HUGHES. You can't convince me that letting them operate 
without the restrictions of PUHCA is in any way going to guaran- 
tee any benefit to any end-use consumer in the United States. 

The Chairman. Mr. Hughes, let me interrupt. 

Senator Shelby. But that's your opinion. 

The Chairman. I don't see any benefits that come to the con- 
sumer from PUHCA as it exists now. I go right to Senator Shelby's 
statement. You see, we have regulators coming in and saying, in 
essence, that the job of regulating could be better carried out by 
FERC, by the State commissions and, as a matter of fact, we are 
going to be working with the State commissioners to see to it that 
State utility regulators will have ample authority to deal with the 
questions of whether there's going to be any cross-subsidization, 
and I think that it should be rather easy to give them this author- 
ity — again we will see to it that they and FERC have what they 
need. 



n by Google 



FERC doesn't even have full authority over costs of affiliate 
transactions now. And while we may not be opening up the doors 
to full competition, or deciding issues related to it — which I think 
everyone wants to see take place, this legislation starts the process. 
It opens up some competition where there is none now. 

So I don't Bee why we should juBt keep a barrier that says, no, 
we're not going to let you do X, Y, and Z, when that barrier doesn't 
provide consumer protection. 

If you say we are stripping away consumer protection, then 1 
would say to you, show me how, show me where, and I will see to 
it through legislation that we deal with that problem; because that 
is not what we intend to do. 

I am anxious to work with you with specific suggestions that you 
might have, and I will ask staff to meet with you at the conclusion 
of our hearing — Mr. Hughes and Mr. Frimerman, because I think 
you did have some suggestions. And where they make sense and 
where possible, we will consider them and incorporate them. 

This legislation is not an attempt to strip away consumer protec- 
tion. I can tell you that, it is certainly not mis Senator's intent, and 
I know it's not Senator Shelby's. 

Senator SHELBY. Mr. Chairman, I have a few other questions. 

The Chairman. Certainly. 

Senator SHELBY. To Mr. Tanski and then to Mr. Hughes. It 
would seem to me that some firms that might otherwise desire to 
enter into the energy business would elect not to for fear of having 
to fall under the current provisions of PUHCA. I know that would 
bother me. If that's true, in other words, some of them fear falling 
in, does this limit the level of entrance into the industry and, con- 
sequently, competition in the industry itself? 

Mr. Tanski. 

Mr. TANSKI. Well, certainly, the integration requirements of the 
Holding Company Act prevent companies from expanding, prevent 
lonregfetered companies or "nonregistereds" from expanding their 
Operations and, thus, lending their expertise and maybe lower rates 
to other areas. 

Certainly, it prevents combination utilities — gas and electrics. 
-And I think with the repeal of the Holding Company Act — again, 
tihe gas companies and the gas industry is a lot farther along, in 
Xinbundling and retail wheeling, if you will, than the electrics are — 
Xve could bring that experience to the electric industry. We can't do 
that right now with the Holding Company Act. 

Senator Shelby. Mr. Hughes, do you have any comment? 

Mr. Hughes. It is somewhat of a mistruth to say that only 15 
^registered holding companies are really affected by PUHCA. All 
companies are affected by PUHCA, including my members. 

My members have always had an interest in investing in that in- 
dustry. They have had to because the local monopoly sometimes 
doesn't provide the quality of service, reliability, or the adequacy 
of supply that is typically promised. So PUHCA is, in fact, a re- 
striction on them. And depending on the types of investments or 
acquisitions that they would make, they would expose themselves 
definitely to PUHCA and they would not want to do that. 

Putting that aside, nonetheless, they are not prepared right now 
to repeal PUHCA because they cannot compete with the fact that 
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the monopolies have a captive customer base by which they can 
craft very clever cross-class subsidies and other forms of self-deal- 
ing that even the cleverest of State regulators will not be able to 
find. And while the behavior that led to the creation of PUHCA in 
the first place was a result of human nature, human nature has 
not changed in 60 years. It remains the same. 

We are mindful of the fact that we are talking about monopolies 
here, not businesses. And what we may want to see in a truly com- 
petitive business environment is not necessarily the same thing 
that we would want to see with a bunch of monopolies. 

Senator Shelby. Sure. Does diversification basically reduce risk? 
Mr. Levitin, do you want to comment on that? 

Mr. Levitin. I could argue diversification can- 
Senator SHELBY. Under certain circumstances. 

Mr. Levitin. Can under certain circumstances reduce risk to 
both shareholders and customers. 

Senator SHELBY. Under the present Public Utility Holding Com- 
pany Act, something comes to my mind. We have recently passed 
a sweeping communications bill that most of us are familiar with. 

A lot of the utilities today are wired, say, to my home, or they 
have gas lines to my home, whatever. But you couldn't get in the 
telephone business, or could you, if you were under PUHCA? In 
other words, could you run a telephone line to a served area where 
you have the poles, you have the right-of-ways, you have every- 
thing else, where I would have option to take X-company or Y-com- 
pany or Z-company? 

Mr. Levitin. Senator Shelby, we are an exempt company, so we 
probably could. But I think the question would be better answered 

Dr. Draper. We can, as a result of the recent legislation that you 
passed. Registered companies are now allowed to do that sort of 
thing. 

Senator Shelby. OK. Mr. Chairman, as I said, I have a number 
of questions for the record and I will propound them later. 

Thank you. 

The Chairman. I want to reiterate, to those who have reserva- 
tions, an invitation to make suggestions to improve the bill; those 
areas which you would like to see strengthened, and those areas 
of concern. This is not just an attempt to assuage you or change 
your opinion because I recognize that you have some concerns that 
will not be dealt with even in improving the legislation. 

But where you believe the Act can be improved, I invite all of 
you, in the coming days, to please share with the Committee your 
thoughts. Laura Unger and others are working on this legislation — 
it is a bipartisan effort. It is not a Republican effort or a Demo- 
cratic effort, but an attempt to improve an area of regulation so 
that we can free up the marketplace, have more competition and, 
in the long run, provide more opportunities to consumers. 

There have probably been very few States that have been sav- 
aged as greatly as New York over the years as a result of anti- 
quated legislative actions — the old methodology of giving utilities 
cost recovery in a fixed percentage over and above their costs. 

It certainly led to a debacle in my hometown of Long Island, 
where we spent $6 billion for a utility that was never switched on. 
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And thereafter, the Public Service Commission, and the legislative 
leaders, along with the Governor, went ahead and said, rate-pay- 
ers, you're going to reimburse the utility. It's absolutely incredible. 
There is probably no more tragic example of an energy debacle. 

We certainly want to work with you, and I will be conscious of 
whatever suggestions are made, particularly as they relate to see- 
ing to it that there is proper regulation and the ability for the regu- 
lators to get the information they need to make decisions. 

Senator Shelby. Mr. Chairman, I want to commend you for hold- 
ing this hearing today. I think it's timely. I think it's important. 
And I think it makes a strong statement when Senator Bennett 
Johnston, a Democrat, Chairman for years of the Energy Commit- 
tee, very knowledgeable of the issues in the Committee, and also 
our colleague, Senator Frank Murkowski, who is now the Chair- 
man of the Energy Committee, come before your Committee in a 
bipartisan fashion to say, we need to repeal PUHCA, and we need 
to do it now. 

Because, Mr. Chairman, as long as we have close to 20 percent 
of the industry in a straightjacket, 60 years old, and this is right — 
we are getting near the year 2000 and a lot of things have hap- 
pened — we need to get them out of that straightjacket to compete. 

The Chairman. Again, I want to th ank all of our witnesses for 
their participation. 

We stand in recess. 

[Whereupon, at 3:19 p.m., the Committee was recessed.] 

[Prepared statements, response to written questions, and addi- 
tional material supplied for the record follow:] 
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PREPARED STATEMENT OF SENATOR ALFONSE M. D'AMATO 

Today, the Committee will consider issues relating to the Public Utility Holding 
Company Act of 1935 (PUHCA). The hearing will focus on S. 1317, a bill introduced 
last fall with broad, bipartisan co sponsors hip including, Energy Committee Chair- 
man Murkowski and Ranking Member Johnston — our first panel today — myself, and 
Senators Dodd, Shelby, Mack, and Faircloth of this Committee. 

At the outset, I want to make clear that our bill would not repeal PUHCA and 
all of its protections. Instead, it would retain the statute's provisions critical to 
consumer protection and transfer regulatory authority from the Securities and Ex- 
change Commission to the Federal Energy Regulatory Commission. Moreover, the 
bill would confer additional authority on the States to make it easier for the State 
Public Utility Commissions to regulate rates and protect consumers. 

The PUHCA was enacted over 60 years ago during the New Deal and under very 
different circumstances than exist today. Then, financiers created and speculated 
in public utility holding companies to conceal assets and reap enormous profits. The 
interests of ratepayers, shareholders and the public were immaterial. During this 
period in the late 1920's and the early 1930's, these corporate behemoths were not 
subject to effective Federal or State regulation. The Federal Securities Laws were 
enacted in response to these well-publicized abuses; the SEC was created to admin- 
ister those laws; and Congress passed PUHCA in 1935 specifically to regulate public 
utility holding companies. 

The situation is dramatically different today. Now, more than six decades later, 
there is a strong Federal regulator of the energy industry — FERC; and the States 
have developed effective Public Utility Commissions to oversee the activities of pub- 
lic utilities and to ensure that energy consumers are protected. 

Currently, there are 117 public utility holding companies in the United States. Of 
these, 103 are exempt from PUHCA. Only 14 companies remain subject to PUHCA 
registration. Together, these 14 companies own less than 20 percent of the utility 
industry. PUHCA is not only outdated, it is the relic of a different era. 

Today, PUHCA actually works to the disadvantage of both consumers and busi- 
ness. The growth and expansion of business is hindered and the offering of impor- 
tant and innovative new services to consumer is delayed. S. 1317 would create an 
environment in which both consumers and businesses will benefit, while still assur- 
ing that utilities will not be allowed to fund diversification by passing costs on to 
consumers through rate increases. 

As proposed in our bill, reforming PUHCA will increase the current authority of 
State and Federal regulators to protect consumers. Specifically, the bill makes it 
easier for FERC and State Public Service Commissions to protect consumers from 
paying non-utility related costs by giving the regulators expanded authority to re- 
view the books and records of all holding company activities to determine energy 
rates. At the same time, S. 1317 would preserve FERC's authority to review trans- 
actions, acquisitions, and mergers of utilities. The goal of PUHCA reform is in- 
creased competition to make sure consumers ultimately pay lower utility rates — not 

I should note that the States and the Federal Government are beginning to move 
toward energy deregulation. For example, FERC has recently acted to open whole- 
sale power transmission to competition. And just last month, the New York State 
Public Service Commission approved a plan to deregulate New York's electric indus- 
try. Under the new plan, New Yorkers — who pay some of the highest electricity 
rates in the country — will have the opportunity to chose their power providers, just 
like they now choose their long distance telephone company. The New York State 
Public Service Commission believes this plan will decrease energy rates for all en- 
ergy consumers in the State. I am encouraged by these efforts toward deregulation 
_nQ hope that we will be able to reduce energy rates for consumers and increase 
competition. 

The Congress should move quickly to reform PUHCA to give the States additional 
authority to facilitate this kind of experimentation, innovation, and deregulation. 
Utility companies will benefit from the flexibility to restructure and provide consum- 
ers better, cheaper services. 

The bill before us is well-balanced and bipartisan. It's been developed in consulta- 
tion with State and Federal regulators and the private sector. Although some would 
prefer to address PUHCA reform in the larger context of comprehensive energy de- 
regulation, there's no reason to delay consideration of this separate bill. In fact, the 
experts in the energy field, lead by the distinguished Chairman and Ranking Mero- 
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Many of ua have been working to reform PUHCA for a long time. I introduced 
my first bill and held hearings in 1982. I believe good ideas, bipartisan cooperation, 
' sverance will combine this year to produce a bill the Committee and the 
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PREPARED STATEMENT OF SENATOR CHRISTOPHER J. DODD 

Thank you, Mr. Chairman. I commend you for scheduling this mark-up of S. 1317, 
the Public Utility Holding Company Act of 1995. I am very pleased that this impor- 
tant reform bill move one step closer to enactment. 

I think that multiple hearings — held recently in this Committee and last fall in 
the House — and the many reports have clearly established that PUHCA was de- 
signed as an investor protection law. And those hearings and reports have further 
established that the weight of the evidence is that the investor protections contained 
in PUHCA are either duplicative, obsolete, or anomalous in today's environment. 

S.1317, of which I am proud bo be an original cosponsor, correctly addresses this 
anachronistic law by eliminating the redundant investor protections and by trans- 
ferring regulatory authority over the utility holding companies from the Securities 
and Exchange Commission to the Federal Energy Regulatory Commission, where 
such regulatory authority clearly and properly belon 



y clearly and properly belongs. 

a my experience, where we have the concurrence of not one, 

ies in a legislative effort. The SEC, FERC, and the National 



but three regulatory bodies u 

Association of Regulatory Utility Commissioners (representing the 50 States) have 
all expressed strong support for our efforts here today. I am particularly pleased 
that the Committee was able to accommodate almost all of the technical changes 
recommended by these regulatory bodies during their testimony at the Committee's 
hearing on June 20th. When all the relevant regulatory bodies, plus the Chairman 
and Ranking Member of the Senate Energy Committee tell you that this is a needed 
reform to our securities and energy laws, we have done well to listen to them. 

I am also pleased that the Committee did not yield to the entreaties of those enti- 
ties and associations who pressed for delay or postponement of our actions because 
there was, in their words, nothing in the bill for us" or because they wanted to use 
PUHCA reform as part of a more grandiose effort to enact sweeping reform of all 
the Nation's energy laws. The first suggestion was properly rejected out of hand by 
the Committee, and the second suggestion would do little but make the perfect the 
enemy of the good. And 1 don't believe that it would be appropriate for this Commit- 
tee to forgo making a needed reform in order to wait upon some sort of "galactic" 
energy bill that has been discussed, but never acted upon, for years. 

Again, I offer my congratulations to the Chairman and to the staff for producing 
a well-thought, balanced, and bipartisan bill. I hope my colleagues will join me in 
voting to pass this legislation. 



PREPARED STATEMENT OF SENATOR FRANK H. MURKOWSKI 

Chairman, Committee on Energy and Natural Resources 
June 6, 1996 

Mr. Chairman and Members of the Committee, I appreciate the opportunity to ap- 
pear before you to testily in support of the Public Utility Holding Company Act of 
1995, S. 1317. This is truly bipartisan legislation. 1 am a cosponsor, along with Sen- 
ators Dodd, Johnston, Shelby, Mack, Faircloth, Dole, Lott, Cochran, Heflin, Akaka, 
Coverdale, Inouye, Warner, Coats, and Grams. 

As you are aware, the electric power industry is now going through dramatic 
change, and companies are seeking ways to become more competitive. This change 
is driven by the recognition on the part of industry, regulators, and legislators that 
competition benefits consumers. To promote competition, we in Congress must de- 
regulate where we can, and streamline regulation where we can't. 1 am a strong 
supporter of competition and customer choice. 

If there is to be robust competition in the electric power industry, we must get 
rid of unnecessary regulatory constraints that prevent companies from adapting 
quickly and responding flexibly to changing market circumstances. Unfortunately, 
both utility and non-utility participants in the electric power market are deterred 
by PUHCA from taking competitive actions. In an increasingly competitive market 
where the ability to respond quickly is essential, this is not in the public interest. 

PUHCA directly prevents the 15 registered utility holding companies — 12 electric 
and 3 gas — from fully competing. In some instances it is an outright bar to a com- 
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petitive action by a registered company. In other instances, it effectively forecloses 
competitive opportunities because it requires a registered company to obtain prior 
approval from the SEC before acting — which can take months if not years. I might 
note that these are activities that non-registered utilities may freely engage in with- 
out SEC approval. 

PUHCA also limits the competitive activities of PUHCA -exempt utilities and other 
competitors. They avoid taking those actions that may result in their becoming a 
registered holding company — even if such action would be pro-competitive. They 
simply do not want to risk the onerous regulatory burdens accompanying classifica- 
tion as a registered holding company. 

Mr. Chairman, Congress has long recognized that PUHCA creates competitive 
problems, but so far we have addressed them only on a piecemeal basis. For exam- 
ple, in 1978, PURPA gave a PUHCA exemption to certain types of electric power 
generators called "qualified facilities." In 1986, we amended PUHCA to allow reg- 
istered gas utility holding companies to own gas-fired cogeneration facilities. And in 
1992, the Energy Policy Act gave a PUHCA exemption to certain types of electric 
power generators called "Exempt Wholesale Generators." 

In 1995, after conducting a year-long study of the electric utility industry, the Se- 
curities and Exchange Commission reported that the public interest is no longer 
served by PUHCA. The SEC recommended its immediate repeal. The bill before the 
Committee today is a direct outgrowth of the SEC's report and recommendations. 

Mr. Chairman, some have claimed that S. 1317 will create a "regulatory gap" that 
will allow consumers to be harmed. That is simply not true. Existing regulatory pro- 
tections are left in place, and new ones are created. 

Over the past 60 years, a comprehensive State-Federal regulatory system has 
been developed. State Public Utility Commissions regulate retail electric rates under 
State law. The FERC regulates wholesale rates and interstate transmission under 
Federal law. The SEC has broad powers to regulate utility securities under laws 
other than PUHCA. And we have the Federal Trade Commission, the U.S. Depart- 
ment of justice, and State attorneys general to deal with anticompetitive behavior. 

As I am sure you will agree, this legislation does not, nor is it intended to, allow 
utilities to evade appropriate regulation at the Federal or State level. Although 
S. 1317 repeals PUHCA, it affirmatively gives the FERC and State Public Utility 
Commissions the authority necessary to provide rate protection for consumers. In 
effect, S. 1317 confirms and strengthens Federal and State utility rate regulation, 
while eliminating unnecessary regulation by the SEC. Moreover, repeal would re- 
solve the so-called "Ohio Power" problem where a Federal court held that a SEC 
action preempts the FERC, and presumably the States, from regulating the same 
matter. FERC Chair Moler testified to the Committee on Energy and Natural Re- 
sources that PUHCA repeal would resolve this problem. Although I believe that 
S. 1317 already contains necessary consumer protections, I am open to suggestions 
for improvements to these provisions. 

Some have asserted that PUHCA should not be repealed because of concerns 
about "market power" and fears that we will see a few large companies dominating 
the electric sector. However, this ignores the fact that the FERC and State Public 
Utility Commissions must approve any merger or acquisition of a utility before it 

□ take place. If they believe that a merger is not in the public interest, they will 

t approve it. Moreover, even if PUHCA is repealed, the FERC and State Public 
'"' " ' " ' 'eaale and retail rates, as 

vill continue to have, the 
power under Federal and State law to prevent the exercise of monopoly power. 

You may hear from some that Congress should act on this bill only as a part of 
"comprehensive" legislation to restructure the entire electric power industry. You 
may also hear from others who want to use this bill as a vehicle to move controver- 
sial matters, such as retail wheeling. You should reject those calls. This legislation 
can, and should, proceed on a stand-alone basis. Action on S. 1317 by the Banking 
Committee does not prevent or prejudice action by the Energy Committee on broad- 
er competitive reforms. These are related but not linked matters. 

As 1 am sure you are aware, the Committee on Energy and Natural Resources 
has begun a comprehensive series of oversight hearings on competitive change in 
the electric power industry. Two hearings have been held, and more will occur. 
Through these hearings the Energy Committee we will determine what changes, if 
any, are necessary to the utility laws that are jurisdictional to our Committee. The 
Committee will continue this process and we will legislate next Congress when we 
are convinced that legislation will benefit consumers. 

In conclusion, Mr. Chairman, PUHCA is a 60-year-old statute that was designed 
to cure the problems of a now long-gone, depression-era industry structure. Having 
done its job, it is time to retire PUHCA. 
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PREPARED STATEMENT OF SENATOR J. BENNETT JOHNSTON 

Mr. Chairman and Members of the Committee, thank you for the opportunity to 
testify today. I would like to make two major points in support of PUHCA repeal 
generally, and S. 1317 specifically: Number One — PUHCA repeal is a necessary first 
step on the road to achieving true and fair competition in retail electricity markets. 
Ill give you some specific examples supporting this point. Number Two — PUHCA 
reform can go forward this year, without linkage to comprehensive electricity re- 
form. S. 1317 will get us there with appropriate consumer protection. It is a bal- 
anced and reasoned approach to PUHCA repeal. 

My first point is that PUHCA repeal is a necessary first step on the road to 
achieving full and fair competition in retail markets. 

The Energy Policy Act of 1992 (EPAct) exempted stand-alone, wholesale genera- 
tors from the restrictions of PUHCA. We called these new entities "Exempt whole- 
sale Generators," or "EWGs." This limited, surgical strike on PUHCA reform has 
been overwhelmingly successful in promoting wholesale competition. Today, there 
are hundreds of EWGs, without any adverse effect on ratepayers. And, under Betsy 
Moler and FERC's leadership, wholesale competition is moving forward at a rapid 
pace. Approximately 65 percent of public utilities have already voluntarily complied 
with FERC's new transmission access rule. 

Still, the changes instituted by the EPAct and FERC in bringing about wholesale 
competition cannot in and of themselves create a truly competitive retail market 
Importantly, EWGs, by their very nature as stand-alone wholesale sellers, are still 
restricted from competing directly at retail. 

Retail competition was not even a blip on the radar screen when we did EPAct 
in 1992. Today it is a near term reality. This is no accident. Very simply, consumers 
and businesses want lower prices. Ana we are not talking about small potatoes. The 
Nation recently spent $262 billion on electricity in 1 year. The retail sector is the 
most important part of this market: About 88 percent of all sales are retail sales. 

Mr. Chairman, your own State of New York decided only several weeks ago that 



New York customers should be afforded the benefits of retail competition by early 
1998. And there is good reason for New York to want to fix the current system: Al- 
though electricity is now readily available on the market for about 3 cents per kilo- 
watt-hour, New York industrial customers pay about 7.5 cents per kilowatt-hour — 
almost double the going rate. Many other State Public Utility Commissions (PUCs) 
want to capture similar benefits, and are aggressively seeking to implement their 
own retail access programs. 

However, the transition to competitive retail markets will be hindered and more 
costly unless PUHCA is repealed aa a first step down the restructuring road. It does 
not matter whether retail competition is initiated at the Federal level, as with my 
bill the Electricity Competition Act of 1996 (S. 1526), or by the States. True and fair 
retail competition will be thwarted without PUHCA repeal. 

This is because the effect of PUHCA is to restrict the free flow of capital. The 
effect of PUHCA is to stymie retail market entry by potential competitors, 

Mr. Chairman, it is essential that the Banking Committee be aware that 
PUHCA's long tentacles are wrapped around many more victims than just the reg- 
istered holding companies. PUHCA does this in two ways: 

First, it unreasonably restricts investment in utility assets. In a moment I'll give 
you several examples of this. Specifically, PUHCA prohibits many utilities from pur- 
chasing assets situated outside of their local geographic areas. In particular, these 
utilities won't be able to get into the important new retail markets I have just 
talked about. The point is, PUHCA's out-dated geographic restrictions dont just 
apply to a few large companies here and there. These geographic restrictions di- 
rectly circumscribe the investment options of 75-80 percent of the investor-owned 
utility industry. 1 I'll explain how in a moment, 

PUHCA's second major restriction applies to any investor seeking to purchase 
more than 10 percent of the voting stock of a utility company. Importantly, this 
ownership limitation restricts investment by any potential company that wants to 
get into the retail electric business. This aspect of PUHCA stifles opportunity for 
many companies, not just utilities who may be looking to expand their current oper- 
ations by purchasing new assets. 

So you see, a wide array of potential competitors — efficient companies with exper- 
tise and excess capital — are unreasonably restricted by PUHCA from investing in 

1 la 1993, registered and exempt holding companies together held 76.5 percent of the total as- 
sets of U.S. investor-owned utilities. SEC report at vii. In 1991, registered and erampt holding 
companies owned 463 of the 572 GW of installed capacity in the United States. Energy Informa- 
tion Administration, The Public Utility Holding Company Act of 1935: 1935-1992" at 70. 
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important sectors of the electricity market. In the end, I believe these restrictions 
will hurt consumers. Let me demonstrate by focusing on the newly emerging retail 
markets in New York and California. Let's consider three examples of how PUHCA 
would restrict competition and investment in those markets: 

My first example is a successful, registered holding company in the southeastern 
United States. Let's say it wants to expand its business and compete in the New 
York and California retail markets. PUHCA would prevent this registered holding 
company from investing outside of its home base geographic area in the southeast- 
ern United States. This is because PUHCA requires that a registered holding com- 
pany's assets must be physically integrated. Accordingly, the registered holding 
company from the southeastern U.S. would be effectively Prohibited from competing 
for retail customers in New York and California. Why? Well, it probably can't reach 
the New York and California retail markets by selling electrons to those markets 
from its home base geographic area. Right now, such long-distance transactions — 
from Mississippi to California for example — are too far, ana too costly. 

Therefore, to compete effectively at retail in New York and California, the reg- 
istered holding company in my example would probably have to own retail genera- 
tion assets— -and possibly transmission and distribution assets — in proximity to the 
New York and California markets. But PUHCA's integration requirement would 

Srohibit this. The registered holding company in my example is thus kept in a box. 
; is restricted to its own limited geographic area. Most importantly, retail cus- 
tomers in New York and California are denied the benefits of a potential, efficient 
competitor. This restriction on competition and investment applies to the 15 reg- 
istered holding companies in the U.S. today. 

Other, similar geographic restrictions also apply to the 85 exempt holding compa- 
nies as well. LetVs take a second example. Consider an exempt holding company 
whose operations are restricted to the State of Michigan. This Michigan holding 
company is exempt from PUHCA because its system is "predominantly intrastate 
in character." The Michigan holding company also would be restricted by PUHCA 
from accessing fully the New York and California retail markets. This is because 
the Michigan company would lose its exemption from PUHCA if it invested in retail 
generation outside of Michigan, or in other utility assets outside of Michigan. 

Let me reiterate: If you take the registered and exempt companies together, 
PUHCA's geographic restrictions limit the investment options of approximately 75- 
80 percent of the investor-owned utility industry. If we want a true, national market 
for electricity, which will surely benefit consumers, we can't have these limitations. 
These restrictions made sense in 1935, but they don't today. 

Consider one last example of how PUHCA affects the electric industry. Take the 
example of companies with significant experience in the energy business like Gen- 
eral Electric, Bechtel, or Exxon. PUHCA prohibits these companies from owning 
more than 10 percent of the voting securities of any other company which owns or 
operates certain assets, for example, retail generating assets. Thus, experienced en- 
ergy firms would be prohibited from owning more than 10 percent of any company 
which sells to retail customers in New York and California. I don't think we want 
to restrict efficient investment in this manner. We want to get as many competitors 
into these new markets as possible. 

So what's the practical effect of keeping PUHCA on the books? Number 1: If and 
when retail access goes forward, we won't have true retail competition because 
PUHCA limits the number of sellers that can access a given retail market This will 
be bad for consumers and investment. Number 2: Markets will remain balkanized, 
and we will be denied the benefits of a true, national market for electrons. This will 
be bad for consumers and investment. Number 3: Efforts by the States to implement 
retail competition, such as those in New York, California, Rhode Island, New Hamp- 
shire, and others, will be frustrated. Again, this will be bad for consumers and in- 
vestment. 

My final point today is that PUHCA repeal can and should go forward this year, 
without linkage to comprehensive electricity reform, I was the first legislator on 
Capitol Hill to introduce a bill providing for retail competition and stranded cost re- 
covery (S. 1526). I believe this legislation is extremely important. S, 1526 provides 
an excellent model for how the industry should be restructured. 

However, I have deliberately not tied PUHCA reform to my comprehensive elec- 
tric restructuring bill. This is because I think PUHCA repeal can, and should, go 
forward on its own. Preferably, it should be a first step on the road to restructuring. 

You will hear testimony from PUHCA repeal opponents who believe large holding 
companies will have a blank check to increase their market power if we pass 
S. 1317. Others erroneously argue that "true" competition — a code word for retail 
wheeling for certain large customers— is essential before we can have PUHCA re- 
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Keep in mind that utility regulation was in its infancy when PUHCA was enacted 
in 193G. Now we have sophisticated regulators like Betsy Moler from FERC and Bob 
Gee tram the Texas PUC. These regulators are in the best position to address utility 
market power issues, not the Securities and Exchange Commission. The Depart- 
ment of Justice and the Federal Trade Commission are also involved in reviewing 
competition in the electric industry. 

The fears of PUHCA repeal opponents assume that Betsy Moler will be asleep at 
the switch, with Bob Gee snoring right along, and Anne Bingaman from DOJ in 
dream land too. That's just not going to happen. The more precise question is how 
we should craft PUHCA reform legislation to ensure that these able people can 
guide the electric industry to a competitive, growth-oriented future. 

S. 1317 does just that. It grants utility regulators additional hooka on top of their 
existing authorities so they can better protect ratepayers. With these additional 
tools, regulators can be even more diligent in their efforts to protect consumers. 

In sum, 1 believe that those who argue that retail wheeling is a necessary pre- 
requisite to PUHCA reform are severely overstating the case. In fact, it is really the 
other way around: As I stated before, PUHCA reform is an essential first step to 
ensure that we really get to a competitive retail market. PUHCA repeal is good for 
consumers, good for our economy, and good for our future. S. 1317 must go forward 
this year. The time for the Congress to act is long overdue. 
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Overview 

The Securities and Exchange Commission (SEC), on the basis of a substantial re- 
view, has recommended that the Congress conditionally repeal the Holding Com- 
Biny Act, subject to enactment of new requirements to prevent affiliate abuse. Chair 
oler defers to the SEC's judgment in this regard and raises no objection to reform 
or repeal of the Act, so long as certain ratepayer issues are addressed: 

• First, if Congress retains and amends PUHCA, it should close the regulatory gap 
created by the 1992 Ohio Power court decision. This would restore the FERC's 
ability to regulate the rates of utilities that are members of registered holding 
company systems. Repeal of PUHCA would solve the Ohio Power problem. 

■ Second, if Congress enacts a new Public Utility Holding Company Act such as pro- 
posed in S, 1317, exemptions should be crafted narrowly. While it may be appro- 
priate to grandfather previously authorized activities or transactions, no holding 
company should be exempt from affiliate abuse oversight. 

• Third, FERC and State regulatory authorities should nave access to the books and 
to the records of all members of all public utility holding company systems if rel- 
evant to performing ratemaking functions. This is necessary to prevent affiliate 
abuse and subsidization by ratepayers of the non-regulated activities of holding 
companies. 

• Fourth, if some of the SEC's current functions under PUHCA are transferred to 
the FERC, Congress should also provide FERC with the staff and administrative 
support necessary for it to carry out these additional responsibilities. 

S. 1317 provides the framework for addressing these issues. The bill should be 
amended to address these ratepayer issues. 



Introduction 

Mr. Chairman and Members of the Committee, it is a pleasure to be here this 
afternoon to discuss issues related to the possible repeal or amendment of the Public 
Utility Holding Company Act of 1935 (Holding Company Act or PUHCA). My testi- 
mony will focus on the role of the Federal Energy Regulatory Commission (FERC) 
in protecting electricity ratepayers under the Federal Power Act (FPA), and the is- 
sues that must be addressed if PUHCA legislation is enacted. I will also comment 
generally on S. 1317, the Public Utility Holding Company Act of 1995, introduced 
October 12, 199G. 

In addition, I would like to give you a summary of some significant events ii 
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you be aware of this recent activity under existing regulation to move electric utili- 
ties toward a competitive industry. 

Under current law, the two major Federal statutes affecting electric utilities are 
the Holding Company Act and the FPA. Both were enacted as part of the same leg- 
islation in 1935, to curb widespread financial abuses that harmed electric utility in- 
vestors and electricity consumers. While there is overlap in the matters addressed 
by these Acts, as I detail below, they each have different public interest objectives, 

I defer to the expertise of the Securities and Exchange Commission (SEC), which 
administers the Holding Company Act, as to whether the Holding Company Act 
should be repealed or amended. 'Hie SEC's substantial review of the ongoing need 
for the Act, described in its June 1995 report, "The Regulation of Public Utility 
Holding Companies," led that Commission to ask the Congress to conditionally re- 
peal the Act and enact certain ratepayer safeguards in its place. I agree with a fun- 
damental premise of the SEC's report that rate regulation at the Federal and State 
level has become the primary means of ensuring ratepayer protection against poten- 
tial abuse of monopoly power by utilities that are part of holding company systems. 
From a ratepayer protection point of view, I do not object to substantial reform or 
repeal of the Holding Company Act, so long as several matters affecting the ezerrise 
of rate regulatory authorities are adequately addressed: 

• First, if amendments to the Holding Company Act are enacted, they should re- 
store the FERC's ability to effectively regulate the rates of public utilities that are 
members of registered holding companies under the Holding Company Act. In 
other words, they should remedy the regulatory gap created by the 1992 Ohio 
Power court decision, which I will discuss later. 

• Second, if PUHCA is repealed and a new Public Utility Holding Company Act is 
enacted, such as that proposed in S. 1317, any exemptions from the new Act 
should be crafted narrowly. While it may be appropriate to grandfather previously 
authorized activities or transactions, no holding company should be exempt from 
affiliate abuse oversight. 

• Third, if PUHCA is repealed in its entirety, Congress should ensure that the 
FERC and State regulatory authorities have adequate access to the books and 
records of all members of all public utility holding company systems. This is nec- 
essary to prevent affiliate abuse and subsidization by electricity ratepayers of the 
non-regulated activities of holding companies and their affiliates. 

• Fourth, if Congress transfers any PUHCA functions to the FERC, instead of re- 
pealing PUHCA in its entirety, Congress needs to provide FERC with the staff 
and administrative support necessary for us to carry out the additional respon- 
sibilities. 

Existing Statutory Framework: FERC/SEC Jurisdiction 

The FERC's primary function under the FPA is ratepayer protection. The FERC 
regulates public utilities as defined in the FPA. These include individuals and cor- 
porations that own or operate facilities used for wholesale sales of electric energy 
in interstate commerce, or for transmission of electric energy either at wholesale or 
retail in interstate commerce. 

The FERC does not regulate all utilities. For example, publicly-owned utilities 
and most cooperatives are exempt from our traditional rate regulatory authority. 

The FERC ensures that rates, terms, and conditions for wholesale sales of electric 
energy and transmission are just, reasonable, and not unduly discriminatory or pref- 
erential. In addition, the FERC has responsibilities over corporate mergers and 
other acquisitions and dispositions of jurisdictional facilities, transmission access, 
t - 'ocking -"-- ■ ' ■ *" ■ ■ * ■ 



i, interlocking directorates, and accounting. In exercis- 
ing its responsibilities, the Commission must take into account any anticompetitive 
effects of jurisdictional activities. 

There is overlap in the jurisdiction of the FERC and the SEC. As a general mat- 
ter, the SEC regulates registered utility holding companies whereas the FERC regu- 
lates the operating electric utility and gas pipeline subsidiaries of the registered 
holding companies. The agencies often have responsibility to evaluate the same gen- 
eral matter, but from the perspective of different members of the holding company 
system and for different purposes. The FERC primarily focuses on the impact of a 
transaction on utility ratepayers. The SEC, on the other hand, primarily focuses on 
the impact of a transaction on corporate structure and investors. There are four 
major areas of overlap in the jurisdiction of the FERC and the SEC: 

(1) Accounting — The SEC has authority to establish accounting requirements for 
every registered holding company, and every affiliate and subsidiary of a registered 
holding company. Many of these companies are public utilities that are also under 
the FERC's jurisdiction and subject to its accounting requirements. 
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(2) Corporate Regulation— The SEC must approve the acquisition of a public 
utility's securities by a registered holding company. The FERC must approve the 
disposition or acquisition of jurisdictional facilities by a public utility. 

(3) Rates — The SEC must approve service, sales, and construction contracts 
among members of a registered holding company system. The FERC must approve 
wholesale rates reflecting the reasonable costs incurred by a public utility under 
such contracts. 

(4) PUHCA Exemptions— Under the PUHCA section 32 amendment contained in 
the Energy Policy Act of 1992, the FERC must determine whether an applicant 
meets the definition of Exempt Wholesale Generator, and thus is exempt from the 
Holding Company Act. With minor exceptions, the SEC continues to make PUHCA 
exemption determinations under the pre-Energy Policy Act PUHCA provisions as 
well as under the new section 33 of PUHCA (concerning foreign companies). 

Congress recognized the overlap in FERC/SEC jurisdiction when it simultane- 
ously enacted PUHCA and the FPA in 1935. It included section 318 in the FPA. 
which provides that, if any person is subject to both a requirement of the FPA and 
PUHCA with respect to certain subject matters, only the requirement of PUHCA 
will apply to such person, unless the SEC has exempted such person from the re- 
quirements of PUHCA. If the SEC has exempted the person from the PUHCA re- 
quirement, then the FPA will apply. 

During the half-century following enactment of PUHCA and the FPA, there were 
no significant problems resulting from the overlap in FERC/SEC jurisdiction, until 
a aeries of court decisions involving the wholesale rates of the Ohio Power Company. 
Under the last of these court decisions, a 1992 decision by the U.S. Court of Appeals 
for the District of Columbia Circuit [Ohio Power Company v. FERC, 954 F.2d 779 
(D.C. Cir. 1992) (Ohio Power) ), the FERC does not have the extent of rate jurisdic- 
tion which it previously thought it had over public utility subsidiaries of registered 
electric utility holding companies. 

Under the 1992 Ohio Power decision, if a public utility subsidiary of a registered 
holding company enters into a service, sales, or construction contract with an affili- 
ate company, the costs incurred under that affiliate contract cannot be reviewed by 
the FERC. The SEC has to approve the contract before it is entered into. However, 
the FERC cannot examine the reasonableness or prudence of the costs incurred 
under that contract. The FERC must allow those costs to be recovered in wholesale 
electric rates, even if the utility could have obtained comparable goods or services 
at a lower price from a non-affiliate. 

This decision has left a major gap in rate regulation of electric utilities. The result 
is that utility customers served by registered holding companies have less rate pro- 
tection than customers served by non-registered systems. The Senate Committee on 
Energy and Natural Resources held a hearing on this issue in 1993. The House 
Commerce Subcommittees on Energy and Power and Telecommunications and Fi- 
nance held hearings on the issue in 1994 and 1995. At those hearings I urged that 
this regulatory gap be closed. 

If PUHCA is repealed, the Ohio Power problem goes away. This is a significant 
advantage of the Chairman's bill, S. 1317, which would repeal PUHCA and enact a 
new, more limited law that does not give rise to an Ohio Power problem. 
Issues Raised if PUHCA is Repealed or Amended 

There are several ratepayer protection issues on which I believe Congress should 
focus in considering PUHCA legislation. 

An important aspect, of ratepayer protection is preventing affiliate abuse and the 
subsidization by ratepayers of the non-regulated activities of non-utility affiliates. 
These issues can arise in virtually every area of the FERC's responsibilities. In the 
case of public utilities that are members of holding companies, there are increased 
opportunities for abuses. There are several reasons for this. 

First, registered holding companies have centralized service companies that pro- 
vide a variety of services (e.g., accounting, legal, administrative, and management 
services) to both the regulated public utility operating companies in the holding 
company system, and to the non-regulated companies in the holding company sys- 
tem. The FERCs concern in protecting ratepayers is that when the costs of these 
service companies are allocated among all members of the holding company system, 
the ratepayers of the public utility members bear their fair share of the costs and 
no more; ratepayers should not subsidize the non-regulated affiliates of the public 
utilities. 

Thus far, we have had few, if any, problems with inappropriate allocations of serv- 
ice company costs. The services provided by the centralized service companies have 
been relatively limited. Recently, however, there has been a substantial increase in 
the services being performed by these types of service company affiliates. In many 
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registered company systems, the majority of the costs of operating and maintaining 
the operating utilities' systems, which previously were incurred directly by each in- 
dividual utility, are now being incurred by the service company and billed to the 
public utility under SEC-approved allocation methods. These costs are significant for 
ratepayers. This means that rate regulatory oversight of service company allocations 
is imperative. 

A second concern involves special purpose subsidiaries. In addition to the central' 
ized service companies, registered holding companies increasingly are forming spe- 
cial purpose subsidiaries that contract with their public utility affiliates to supply 
services, as well as goods and construction. This can include fuel procurement, serv- 
ices such as operation of power plants, telecommunications, and construction of 
transmission lines and generating plants. 

The FERC's primary concern with affiliate contracts for goods and services is that 
utilities not be allowed to flow through to electric ratepayers the costs incurred 
under affiliate contracts if those costs are more than the utility would have incurred 
had it obtained goods or services from a non-affiliate. As discussed earlier, under 
current law the FERC cannot provide adequate protection to ratepayers served by 
registered systems because of the 1992 Ohio Power court decision. 

The Commission recently has made some progress in protecting customers 



by registered holding companies by using its conditioning authority o 
holding company public utilities that seek approval to sell power at marKet-Dasea 
e Commission has said that if such utilities want to sell at market-based 



rates, they must agree not to purchase non-power goods and services from an affili- 
ate at an above-market price; they also must agree that if they sell non-power goods 
and services to an affiliate, they sell at the higher of their cost or a market price. 
However, die Commission's market rate conditioning authority is not enough to pro- 
tect all registered system ratepayers against abusive affiliate contracts. Short of re- 
peal of PUHCA, legislation is needed to fully remedy the regulatory gap. I strongly 
urge you to fix this problem. 

And according to the SEC report, today service companies render over 100 dif- 
ferent types of services to the operating utilities on their systems, with non-fuel 
transactions aggregating approximately S4 billion annually. This growth adds to the 
potential for ratepayer subsidies involving both the centralized and the special-pur- 
pose service companies. 

Another reason for heightened concern regarding affiliate abuses in all holding 
company systems, both registered and exempt, is the large number of holding com- 
pany subsidiaries that engage in non-utility businesses. According to the SEC re- 
port, since the early 1980's the number of non-utility subsidiaries of registered com- 
panies has quadrupled to over 200. I assume that the trend in exempt companies 
is significant as well. The sheer number of non-utility business activities brings 
greater potential for improper allocation of centralized service company costs to the 
non-utility businesses (i.e., electric ratepayers subsidizing the non -utilities' fair 
share of the costs). It also increases the opportunities for affiliate contracting 
abuses. 

To protect against affiliate abuse and cross -subsidization, Federal and State regu- 
lators must have access to the books, records, and accounts of public utilities and 
their affiliates. Under section 301(c) of the FPA (section 8(c) of the Natural Gas 
Act), the FERC has substantial authority to obtain such access. It can obtain the 
books and records of any person who controls a public utility, and of any other com- 

Eany controlled by such person, insofar as they relate to transactions with or the 
usiness of the public utility. This, however, may not necessarily reach every mem- 
ber of the holding company. Thus far, there has been no significant problen 



obtaining access to books and records and in monitoring and protecting against po- 
tential abuses. However, the SEC's regulatory role with respect to registered sys- 
tems has been an added safeguard. 

It is absolutely critical that both State and Federal regulators have access to 
books and records of alt companies in a holding company system that are relevant 
to costs incurred by an affiliated utility. This is equally true with respect to both 
registered and exempt holding company systems. If Congress modifies or repeals 
PUHCA, it should clearly confirm the FERC's mandate and authority to ensure that 
ratepayers are protected from affiliate abuse. Similarly, I encourage Congress to be 
mindful of concerns expressed by State commissions and provide States with appro- 
priate access to relevant books and records of all holding company systems. 

In addition to the above ratepayer protection concerns, tnere are several other 
matters that should be considered in analyzing possible PUHCA reform. These in- 
clude future corporate structures in the electric industry, diversification activities, 
and the issuances of securities affecting public utilities. 



n by Google 



41 

However, as I mentioned earlier, FERC must approve public utility mergers, ac- 
quisitions, and dispositions of jurisdictional facilities. This is an area in which the 
Commission has overlapping jurisdiction with the SEC, but also an area in which 
in some instances there is no overlap. Jurisdictional facilities under the FPA are fa- 
cilities used for transmission in interstate commerce, or for sales or for resale in 
interstate commerce. FERC has disclaimed jurisdiction over dispositions that solely 
involve generation facilities. The Commission believes these transactions are prin- 
cipally of concern to the States. This means that if PUHCA were repealed, absent 
legislation to give the FERC additional authority, it appears that there would be 
no Federal oversight of the disposition of generation facilities other than the anti- 
trust laws and perhaps by the Federal Trade Commission and the Department of 
Justice. Congress should be aware of this potential regulatory gap. 

The FERC does not have jurisdiction to approve or disapprove diversification ac- 
tivities of public utilities or holding companies. Thus, if PUHCA were repealed, 
there would be no Federal oversight of diversification activities of holding companies 
or their public utility members, other than through FERC auditing of books and 
records. However, there is no such Federal oversight of other public utility diver- 
sification activities, and this has not posed any significant problems in the FERC's 
protection of ratepayers. In addition, State commissions regulate diversification by 
public utilities that sell at retail. 

A final area involves issuances of securities. The FERC must approve issuances 
of securities by public utilities that are not members of registered holding company 
systems, unless their security issuances are regulated by a State commission. Be- 
cause the majority of States regulate issuances by public utilities, the FERC does 
not regulate most public utilities' issuances. If PUHCA were repealed, it appears 
that there would be no Federal review and approval of issuances of securities by 
holding companies or their public utility members. The SEC can more appropriately 
address whether any Federal oversight is necessary in this area. 
Issues Raised if PUHCA Functions are Transferred 

Although several of the functions of the SEC and the FERC are related, the FERC 
does not have expertise in many of the areas covered by PUHCA. With limited ex- 
ceptions, the FERC does not regulate either holding companies or the non-utility 
subsidiaries of holding companies. Registered holding companies may have hun- 
dreds of non-utility subsidiaries such as foreign utility companies, demand-side 
management companies, finance companies, real estate companies, and others. 
These companies may enter into hundreds of contracts that do not involve FERC- 
regulated public utilities and thus are not reviewed by FERC, As discussed earlier, 



t registered systems also have mutual service company subsidiaries that a 

regulated by FERC. In addition, while the FERC's auditors may review many 01 me 

same accounts and records as those reviewed by the SEC, it does not have the re- 
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... added auditing responsibilities. If any PUHCA functions s 
transferred to the FERC, the Commission would need the personnel and administra- 
tive support necessary to carry out such additional responsibilities. 
Ongoing Changes in the Industry 

As Congress considers what regulation is appropriate for future holding compa- 
nies, it is important to take into account the significant changes occurring in the 
industry today. On April 24, 1996, the FERC issued Order No. 886, a final rule to 
require open access transmission by all public utilities that own, control, or operate 
interstate transmission facilities. This requirement will remove the single largest 
barrier to the development of competitive wholesale electricity markets. The final 
rule also deals with the difficult transition issue of stranded cost recovery. On April 
24, the Commission also issued Order No. 889, a final rule requiring public utilities 
to implement an open access same-time information system (known as OASIS) and 
to comply with standards of conduct that preclude them from engaging in unfair 
marketing practices. 

On or before July 9 of this year, 166 public utilities will file the pro forma trans- 
mission tariff that is contained in the open access rule. This tariff contains the mini- 
mum terms and conditions of providing non-discriminatory transmission service. 
The transmission owner will have to take transmission service under the pro forma 
tariff for its own wholesale sales and purchases of energy, as well as unbundled re- 
tail sales of energy. Public utility members of holding companies will have to file 
a tariff that covers the entire holding company transmission system. 

The opening of the Nation's transmission grid is dramatically changing the fabric 
of the electric utility industry. We are moving rapidly toward competitive bulk 
power markets. In competitive markets wholesale electric rates can be market-based 
instead of cost-based. The FERC is working diligently under existing law toward re- 
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moving the major impedimenta to competitive wholesale electric markets and unnec- 
essary regulation of utilities. If Congress changes the existing PUHCA regulatory 
framework, it needs to provide the regulatory tools to ensure that all utilities, in- 
cluding those in holding company systems, cannot engage in affiliate abuse and can- 
not skew the competitive markets that the Commission is trying to foster. 
General Comments on S, 1317 

S. 1317 would repeal the Public Utility Holding Company Act of 1935. In its place, 
it would enact a Public Utility Holding Company Act of 1995, which would do four 
major things: 

(1) Provide the FERC with access to books and records of holding companies and 
their subsidiaries, and of any affiliates of holding companies or their subsidiaries 
(section 204); 

(2) Give State commissions that have jurisdiction over a public utility company 
in a holding company system access to books and records of a holding company, its 
associates or affiliates (section 205); 

(3) Provide that nothing in the Act precludes the FERC or a State commission 
from exercising its jurisdiction under otherwise applicable law to determine whether 
a public utility may recover in rates any costs of an activity performed by an associ- 
ate company, or any costs of goods or services acquired from an associate company 
(section 206); and 

(4) Grandfather activities in which a person is legally engaged or authorized to 
engage on the effective date of the new Act (section 209). 

Thus, after the legislation takes effect, there would not be any substantive re- 
quirements left under PUHCA. Rather, the new Act would recognize the affiliate 
abuse protections under otherwise applicable law. These changes, in conjunction 
with greater access to books and records, would give thB FERC broader authority 
than it now has to protect public utility ratepayers against affiliate abuses. The 
changes would permit the FERC to protect ratepayers in all types of electric and 
gas holding company systems and provide additional access to books and records to 
monitor affiliate abuse. However, I have two major concerns regarding the bill as 
currently drafted. 

First, the bill should be clarified to ensure that the provisions respecting FERC 
access to books and records do not affect the existing provisions of section 301 of 
the FPA, respecting the FERC's authority to require and access books and records. 
Instead, the new provisions of the bill should be a supplement to existing authority. 
Second, as discussed below, the broad exemption in proposed section 203(a) of the 
bill, as currently drafted, could be interpreted to substantially undercut the FERC's 
existing ability to protect ratepayers. Additionally, it could result in disparate treat- 
ment of different types of holding companies because the new access to books and 
records authority would apply to some holding companies but not to others. 

As mentioned earlier, one of the FERC's primary concerns is to prevent cross-sub- 
sidization by electric and gas ratepayers of the non-regulated activities of the hold- 
ing companies. Based on current authorities under the FPA and the Natural Gas 
Act, the FERC has had sufficient ability to prevent cross-subsidization involving 
public utilities that are not members of registered holding company systems. Be- 
cause of the 1992 Ohio Power court decision, it has not had sufficient authority with 
regard to electric ratepayers and companies in registered systems. 

Under the proposed bill, the distinction between the types of holding companies 
would appear to be eliminated because there no longer would be registered and non- 
registered holding companies. Under section 203(a) of the proposed bill, however, 
any person exempted from the 1935 Holding Company Act would continue to be ex- 
empted from the provisions of the new Act, unless the FERC instituted proceedings 
to terminate the person's exemption. Thus, those persons would not be subjected to 
the new books and records provisions nor, arguably, would they be subject to the 
affiliate abuse protections under otherwise applicable law. 



The section 203(a) automatic exemption is written very broadly. It would apply 
to "any person" (as opposed to any transaction) exempted from the 1935 Act. This 
would include any of the persons who received an exemption under section 3(a) of 
the 1935 Act, any Exempt Wholesale Generator (EWG) under section 32 of PUHCA 
or Foreign Utility Company (FUCO) under section 33 of PUHCA, and any "Qualified 
Facility^ (QF) exempt from PUHCA pursuant to the FERC's regulations under the 
Public Utility Regulatory Policies Act of 1978. According to the Securities and Ex- 
change Commission Division of Investment Management's June 1995 report. The 
1 "" * '" '■■'■■ "*' "og Companies" at viii, there are now several hun- 

There also are hundreds of EWGs, FUCOs and 
s written the Commission would have to institute 
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hundreds of proceedings in order to have the same access to books and records, and 
possibly the same affiliate abuse restrictions, apply to these entities as would apply 
to other holding company members. 

If the proposed section is intended to grandfather certain transactions or activities 
entered into pursuant to an exemption from the 1935 Holding Company Act rather 
than exempt hundreds of entities, this would appear to be already covered by the 
section 209 savings provision. Similarly, if it is intended to exempt certain activities 
that previously were not regulated by the SEC under the 1935 Holding Company 
Act, section 209 would appear to cover these as well. There thus does not appear 
to be a need for any exemption from the new provision. 

At a minimum, section 203(a) should be clarified to state that a person previously 
exempted from the 1935 Holding Company Act would continue to be subject to the 
affiliate abuse protections under otherwise applicable law. Additionally, it is unclear 
why previously exempt holding companies should be insulated from the new provi- 
sions regarding access to books and records, absent proceedings by the Commission 
to terminate the exemption. All public utilities' consumers should have the same 

Erotections, and access to books and records is critical to the Commission and States 
eing able to protect consumers. The need for any exemption is particularly unclear 
since the proposed bill contains a savings provision, in section 209, which states 
that nothing in the Act prohibits a person from engaging in activities in which it 
is legally engaged or authorized to engage on the effective date of the new Act, pro- 
vided that it continues to comply with the terms of any authorization. 

In addition to concerns that the new access to books and records provisions not 
be interpreted as superseding existing books and records authority, and that the ex- 
emption provision has been drawn too broad and may be unnecessary, there are 
other technical corrections that, 1 would like to suggest. I would be happy to have 
the Commission's staff work with the Committee staff on amendments to provide 
the necessary clarifications. 
Summary 

Under current law, there is considerable overlap in the responsibilities and public 
interest protections of the SEC and the FERC. However, there also are areas in 
which there is no overlap. This means that if PUHCA were repealed in its entirety, 
additional authorities may need to be given to the FERC to ensure that ratepayers 
are protected from affiliate abuses, ana that competitive markets for electricity may 
grow. Specifically, the FERC needs explicit, broad authority to inspect books and 
records of all holding company members as well as authority to review mergers, ac- 

auisitions, and dispositions of public utility generating facilities. S. 1317 provides 
le framework for addressing those problems, though some revisions are necessary 
to ensure that ratepayer issues are adequately addressed. 

If PUHCA is not repealed in its entirety, I urge Congress to remedy the Ohio 
Power regulatory gap and give the FERC authority to review the costs incurred by 
public utility members of registered holding companies when they contract with 
their affiliates for goods or services. 

Finally, I recognize that in these times of budgetary austerity it is difficult to 
speak of additional resources. The Commission is doing its best to cut staff and re- 
duce expenses based on its current responsibilities. For example, the Commission 
has absorbed all of the work involved in administering the 1992 Energy Policy Act 
while cutting its budget and the size of its staff. All parties who appear before the 
FERC have come to rely upon its thoroughness, its willingness to provide a fair 
forum for all interested parties, and, in most cases, its timeliness. The Commission 



it continue to meet these expectations for any new authorities unless it is given 

rces adequate to the task. If any of the functions of the SEC under PUHCA 

are transferred to the FERC, Congress needs to give the Commission the additional 



staff and administrative support to fulfill its new responsibilities. 
I would be happy to answer any questions you may have. 
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Executive Summary 

Senate Bill 1317, which would repeal the Public Utility Holding Company Act of 
1935 ("1935 Act") and establish a more limited regulatory framework covering pub- 
lic utility holding companies, eliminates duplicative and burdensome regulation but, 
at the same time, affords important protections to consumers. The Securities and 
Exchange Commission shares the concerns addressed by the legislation and sup- 
ports the goals that it seeks to achieve. The bill incorporates the key elements of 
the recommendations of the SEC concerning the future regulation of public utility 
holding companies. 

The 1935 Act was New Deal legislation, enacted to address and correct abusive 
practices that had developed in the electric and gas utility industry in the first 
quarter of the century, to the detriment of investors, consumers, and the public in- 
terest. As a result of prudent administration of the 1935 Act, and the development 
and evolution of other State and Federal regulation, the 1935 Act has become large- 
ly redundant. Moreover, the regulation contemplated by the Act to address the prob- 
lems of a different era may prevent companies from responding effectively to the 
changes now occurring in the utility industry, changes that are bringing into ques- 
tion the continuing validity of a monopoly-based model of regulation. 

In the summer of 1994, the SEC Staff, at the direction of Chairman Arthur Levitt, 
undertook a study of the regulation of public utility holding companies. The study 
culminated in a June 1995 report of the SEC staff that proposed a range of legisla- 
tive and administrative measures to eliminate unnecessary regulatory burdens on 
public utility holding company systems. 

Baaed on the analysis and conclusions contained in the report, the SEC rec- 
ommended last year that Congress consider three legislative options. The preferred 
option is repeal of the 1935 Act, accompanied by the creation of additional authority 
at the State and Federal level to permit the continued protection of consumers 
through examination and oversight of transactions between or among holding com- 
pany affiliates by the Federal Energy Regulatory Commission (FERC), and through 
access to books and records by the FERC and State Utility Commissions. The SEC 
believes conditional repeal is a preferred course of action because it would achieve 
the economic benefits of unconditional repeal, and yet also preserve the ability of 
States to protect consumers. 

Senate Bill 1317 largely implements the option recommended by the SEC, by pro- 
viding the FERC and the State regulators with broad authority to inspect books and 
records of companies in holding company systems. The bill does not, however, adopt 
the SEC's recommendation that the FERC have discretion to exercise jurisdiction 
over affiliate transactions, including prior review and approval of such transactions 
in appropriate circumstances. The SEC continues to believe that such authority is 
necessary to shield consumers from the potential abuses that may be involved in 
affiliate transactions. 



Introduction 

Chairman D'Amato and Members of the Committee, I appreciate this opportunity 
to testify before you on behalf of the Securities and Exchange Commission (SEC) 
regarding Senate Bill 1317, a bill to repeal the Public Utility Holding Company Act 
of 1935 (1935 Act) and to establish a more limited regulatory framework covering 
public utility holding companies. The bill would significantly eliminate regulation 
that duplicates other Federal and State regulation while, at the same time, it would 
offer important protections for customers of utility companies in multi-state holding 
company systems. The SEC shares the concerns addressesfcby the legislation and 
supports the goals that it seeks to achieve. The legislation is largely consistent with 
the recommendations of the SEC with respect to the future of public utility holding 
company regulation. 

The 1935 Act was New Deal legislation, enacted to address grave problems that 
had arisen in the electric and gas utility industry in the first quarter of the century 
through the misuse of the holding company structure. 1 A major part of the SEC's 
work in the years following passage of the 1935 Act involved the reorganization and 
simplification of existing public utility holding companies in order to eliminate those 
abuses. 

* These abuse* included inadequate disclosure of the financial position and earning power of 
holding companies, unsound accounting practices, excessive debt issuances, and abusive affiliate 
transaction!. See 193E Act section Kb), IE U.S.C. § T9a(b). 
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arly 1980's, the SEC evaluated the results of its administration of the 
1935 Act and unanimously recommended that Congress repeal the statute. 2 The 



SEC based its recommendation, primarily upon improvements in the State and Fed- 
eral regulation of public utility holding companies and other related developments. 
The SEC noted that State regulation had expanded and strengthened since 1935, 
In the almost 50 years since the 1935 Act became law, the SEC had enhanced its 
regulation of all issuers of securities, including public utility holding companies. As 
a result, many aspects of regulation under the 1935 Act were redundant. In addi- 
tion, institutional investors such as pension funds and insurance companies had be- 
come more sophisticated and demanded more detailed information from all issuers 
of securities man was previously available. Changes in the accounting profession 
and the investment banking industry also had provided investors and consumers 
with a range of protections unforeseen in 1935. The SEC concluded that the 1935 
Act had accomplished its basic purpose and that its remaining provisions, to a large 
extent, either duplicated other State or Federal regulation or otherwise were no 
longer necessary to prevent recurrence of the abuses that led to its enactment. 

Repeal legislation was not enacted, however, due in part to the continued poten- 
tial for abuse through the use of multi-state holding company structures, related 
concerns about consumer protection, and the lack of consensus for change. Through- 
out the 1980's and into this decade, the SEC has continued its effort to administer 
the 1935 Act flexibly to accommodate developments in the industry within the limits 
of the statute. 
The SEC'b Study 

In recent years, the pace of change in the utility industry has accelerated signifi- 
cantly. Congress has played a major role in the restructuring of the industry that 
■- — t underway, ana has created a number of statutory exceptions to the 



latory framework of the 1935 Act. 3 In view of these developments and the SEi 
continuing need to respond flexibly in the administration of the 1935 Act, Chairm 
Arthur Levitt directed the SEC's Division of Investment Management in 1994 to l 



dertake a study, under the guidance of then-Commissioner Richard Y. Roberts, 
examine the continued vitality of the statute. The purpose of the study was to idt 
tify unnecessary and overlapping regulation, and at the same time to identify those 
features of the statute that remain appropriate in the regulation of the contem- 
porary electric and gas industries. 4 

During the course of the study, the SEC staff worked with representatives of the 
utility industry, consumer groups, trade associations, investment banks, rating 
agencies, economists, Federal, State, and local regulators, and other interested par- 
ties. A report of the findings made during the study ("Report") was issued in June 
1996. Based on these findings, the SEC has recommended, and continues to rec- 
ommend, that Congress repeal the 1935 Act, but at the same time enact legislation 
to provide necessary authority to the FERC and the State Public Utility Commis 
relating to affiliate transactions, audits and access to books and records, for 



The SEC supports this legislative option for several reasons. As the report indi- 
cates, regulation under the 1935 Act that affects the ability of holding company sys- 
tems to issue securities, acquire other utilities, and acquire non-utility businesses 
is largely redundant in view of other existing regulation and controls imposed by 
the market. There is a continuing need, however, to ensure the protection of con- 
Electric and gas utilities have historically functioned as monopolies whose rates 
are regulated by State authorities. Some regulators subject these rates to stricter 

scrutinv than others. There if - — '..,.,;_„ _.„i. n-,„» „ ., _„i„ ;r i„(v ... j„.i 

could charge higher rates am 



"Set Public Utility Holding Company Act Amendment* Hearing! on S.1869, S. 1870, c 
' •"-•'■■'-- -■•■••• -- e on Securities of the Senate Committee on Banking, Housing, c 

iese. 359-421 11982) (statement of SEC). 

acted the Telecommunications Act of 1996. Pub. L. 104-104, 110 
munications Act permits registered holding companies, without 
prior SEC approval under the Act, to acquire and retain interests in companies engaged in a 
broad range of telecommunication! activities. 

'The study focused primarily on registered holding company systems, of which there are cur- 
rently fifteen. The 1935 Act was enacted to address problems arising from multi state oper- 
ations, and reflects a general presumption that intrastate holding companies and certain other 
types of holding companies which the 1936 Act exempts and which now number more than one 
hundred, are adequately regulated by local authorities. Despite their small number, registered 
holding companies account for a significant portion of the energy utility resources in this coun- 
try. In 1995, for example, these companies owned more than 1124 billion of electric utility as- 
sets, almost 20 percent of all assets owned by investor-owned electric utilities. 
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nesses in order to boost its competitive position in other markets ("cross-subsidiza- 
tion''). Thus, so long as electric and gas utilities continue to function as monopolies, 
the need to protect against the cross-subsidization of non-utility businesses will 
remain. In view of the sophistication of contemporary securities regulation and the 
analysis by the public and private sectors, the best means of guarding against cross- 
subsidization is likely to be audits of books and records and Federal oversight of 
affiliate transactions. 

A survey of State regulation, undertaken in conjunction with the study, revealed 
that the States may not have adequate authority to perform audit and review func- 
tions with respect to multi-state holding companies. The provisions of the 1935 Act 
provide significant assistance to these States in their effort to protect utility con- 
sumers. Earlier efforts to repeal the 1935 Act may have failed because they did not 
address this potential "regulatory gap" in consumer protection. 
Senate Bill 1317 

Senate Bill 1317 accomplishes many of the goals of the conditional repeal con- 
templated by the SEC. The bill would provide the FERC with the right to examine 
books and records of registered holding companies and their affiliates that are rele- 
vant to costs incurred by associated utility companies, in order to protect ratepayers. 
The legislation would also provide an interested State commission with access to 
such books and records (subject to protection for confidential information), if they 
are relevant to costs incurred by utility companies subject to the State commission's 
jurisdiction and are needed for the effective discharge of the State commission's re- 
sponsibilities in connection with a pending proceeding. Finally, the bill would pro- 
vide a transition period in which States, utilities, and other parties affected by the 
change in the regulatory regime could prepare for the new regime. 

The bill does not reflect the SEC's preferred legislative option, however, in one 
respect: It does not give the FERC broad authority to oversee transactions among 
affiliates in holding company systems. Although the bill's provisions granting access 
to books and records go far to provide the FERC and the State commissions with 
the authority they need to identify affiliate transactions and their terms and effects 
on utility costs and rates, the SEC supports a broader grant of authority to the 
FERC to oversee these transactions, including, if the FERC deems it appropriate, 
prior review and approval of affiliate transactions. Because the potential for cross- 
subsidization and consequent detriment to consumers remain, it is important for the 
FERC to have the flexibility to engage in more extensive regulation, if necessary. 

The SEC notes, with respect to the transition period, that the report rec- 
ommended that such a period be at least one year in duration. The National Asso- 
ciation of Regulatory Utility Commissioners has since suggested that a longer period 
is necessary, in view of the fact that many State legislatures only meet once every 
2 years. The SEC would have no objection to a longer transition period. 
Other Recommendations 

The report recommended, and the SEC endorsed, two other legislative options for 
the Congress to consider. These options were complete repeal of the 1935 Act and 
a grant of broader exemptive authority under the Act to the SEC. 

The SEC believes that complete repeal is premature, in view of the remaining in- 
dustry monopoly power and the inconsistent pattern of State regulation described 
above. Some commentators contend, however, that the States have the ability, if 
they choose to exercise it, to create regulatory structures that will protect utility 
consumers in holding company systems to the same extent as they are protected by 
the 1935 Act. Like conditional repeal, complete repeal would require a reasonable 
transition period. As noted above, some States may need a period of at least 2 years 
to enact new legislation or to add resources to meet the additional regulatory bur- 
den that would accompany unconditional repeal of the 1935 Act. 

The third option is to provide the SEC with more authority to exempt holding 
company systems from the requirements of the 1935 Act. n An expansion of exemp- 
tive authority would not, of course, achieve the economic benefits of conditional or 

'The SEC'b current exemptive authority is considerably narrower than the exemptive author- 
ity under other Federal securities laws. A model of broader exemptive authority is contained 
in section Sc) of the Investment Company Act of 1940, 15 U.S.C. 580s-6(c), which grants the 
SEC the authority by rule or order to exempt any person or tranaactiona from any provision 
or rule if the exemption is necessary or appropriate in the public interest and conaiatent with 
the protection of investors. See aUo section 206A of the Investment Advisers Act of 1940, IB 
U.S.C. S80b-6a(same>. 
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unconditional repeal of the 1935 Act, or simplify the Federal regulatory structure." 
Further, this option would continue to enmesh the SEC in difficult issues of energy 

Administrative Action 

Pending Congressional action, the SEC has begun to implement many of the nu- 
merous administrative initiatives that were recommended in the report. 1 The SEC 
continues, however, to support a more comprehensive approach to reform of the 
1935 Act, such as that reflected in S. 1317. 

The options of conditional repeal or an expansion of the SEC's exemptive author- 
ity raise the issue of resources. At present, 14 full-time professional SEC employees 
are employed in the administration of the 1935 Act. Their work includes: (1) analy- 
sis and disposition of various transactions for which the 1935 Act requires prior 
SEC authorization and status issues under the Act; (2) status issues under the 1935 
Act; (3) audits of holding company systems and related companies, and (4) drafting 
and implementation of rulemaking proposals to reflect changes in the utility indus- 
try and in financial regulation. Repeal of the 1935 Act would not achieve significant 
cost savings for the Federal Government, particularly if some of these responsibil- 
ities were carried out by the FERC. Expanded exemptive authority, on the other 
hand, could require greater resources, in view of the need to evaluate and imple- 
ment broad requests for exemptive relief. 

Because changes in the utility industry are resulting in increased activity under 
the Act, in the areas of mergers and acquisitions, diversification and affiliate trans- 
actions, for example, continuation of the 1935 Act in its present form will also re- 
quire additional n 



The SEC is committed to promoting the fairness, liquidity, and efficiency of the 
United States securities markets. It also takes seriously its duties to administer 
faithfully the letter and spirit of the 1935 Act. By supporting conditional repeal of 
the 1935 Act, the SEC hopes to reduce unnecessary regulatory burdens on America's 
energy industry while providing adequate protections for energy consumers. 



8 In the past, the SEC has testified before Congress with respect to concerns that arose after 
the decision by the U.S. Court of Appeals for the District of Columbia Circuit in Ohio Power 
v. FERC, 964 F.2d 779 (D.C. Cir.), cert, denied, 113 S.Ct. 483 (1992). See Registered Holding 
Company Transactions: Hearing an the 1992 Ohio Power Decision Before the Subcommittee on 
Energy and Power of the House of Representatives. Committee on Energy and Commerce, 103d 
Cong., 2d Sew, 36-48 (1994) (testimony of Richard Y. Roberts, Commissioner, SEC). The legisla- 
tive repeal options discussed above would eliminate the problem of conflicting SEC and FERC 
decisions that was the subject of that decision. Enhanced exemptive authority would not address 
such problems unless the SEC, through the exerciee of its exemptive powers, were to cease issu- 
ing orders affecting the pricing of goods. 

The report recommends rule amendments to broaden exemptions for routine financings by 
subsidiaries of registered holding companies (see Holding Company Act Release No, 26312 (June 
20, 1995), 60 FR 33640 (June 28, 1996)) and to provide a new exemption for acquisition of inter- 
ests in companies that engage in energy-related and gaa-related activities (see Holding Company 
Act Release No. 26313 (June 20, 1995), 60 FR 33642 (June 28, 1995)). In addition, the report 
recommends changes in adminiatration of the Art that would permit a "shelf approach for 
approval of financing transactions, relax constraints on utility acquisitions, and streamline the 
approval process for such transactions. The report also recommends an increased focus upon au- 
diting regulated companies and assisting State and local regulators in obtaining access to books, 
records, and accounts. 
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The Association (NARUC) represents the State officials of the 50 States charged 
with the duty of regulating retail rates and services of electric and gas utilities. 

The June 1995 report of the Securities and Exchange Commission (SEC), which 
recommended "conditional repeal" of PUHCA, is an approach moat consistent with 
the NARUC'a policy position adopted in March 1995. 

The NARUC believes S. 1317 moves in a very positive direction in rationalizing 
regulatory oversight of utility holding companies in an increasingly restructured 
market. 

States' primary concerns with regard to any PUHCA reform include: 

• Ensuring that State authority to regulate utility holding companies is not pre- 
empted or restricted; 

• Establishing a transition period which will provide States the time necessary to 
obtain requisite authorities to oversee utility holding companies; 

• Clarifying State authority over affiliate transactions of multi-state holding compa- 
nies, including non-power transactions between affiliates; 

■ Providing an unequivocal State right of access to all books and records, wherever 
located, for the effective discharge of State oversight responsibilities; and 

• Protections for FERC's and States' ability to audit ana investigate companies in 
a registered holding company system. 

Recent merger activity by utilities, concentrating market power into the hands of 
fewer competitors, may adversely impact the potential economic efficiencies associ- 
ated with growing competition In the electric industry 

S. 1317 would assist State commissions' efforts to protect customers of multi-state 
utility holding companies from potential abuses. The NARUC suggests the following 
modifications to further advance the aims of the bill: 

• Include an enforcement mechanism patterned after those included in the Energy 
Policy Act of 1992 and the Telecommunications Act of 1996 to ensure that State 
commissions obtain access to holding company books and records; 

■ Clarify that S. 1317 would not remove the States' rights to books and records of 
Exempt Wholesale Generators and Exempt Telecommunications Companies; 

• Clarify that the exemptions section does not translate into an ability to exempt 
utility companies from State regulation; and 

• Revise the transition period to enable the States to obtain requisite enabling au- 
thorities. 



Introduction 

Mr. Chairman and Members of the Committee, good n 
Gee. I am a Commissioner at the Public Utility Commies 
of the Electricity Committee of the National Association of Regulatory Utility Com- 
missioners, commonly known as NARUC. 

The NARUC is a quasi -governmental nonprofit organization founded in 1889. 
Within its membership are the governmental bodies of the 50 States engaged in the 
economic and safety regulation of carriers and utilities. The mission of the NARUC 
is to serve the public interest by seeking to improve the quality and effectiveness 
□f public regulation in America. More specifically, the NARUC consists of the State 
officials charged with regulating the retail rates and services of electric utilities. We 
have the obligation under State law to assure the establishment and maintenance 
of such energy utility services as may be required by the public convenience and 
necessity, and to ensure that such services are provided at rates and conditions 
which are just, reasonable, and nondiscriminatory for all consumers. 

Thank you, Mr. Chairman, for allowing me to appear at this timely hearing on 
an issue of particular importance to State utility regulators. Regardless of the fate 
of the Public Utility Holding Company Act of 1935 (PUHCA), the NARUC and State 
— missions will play an indispensable role in managing any transition to a more 
petitive energy market — an activity which has already begun in various States, 
e also commend the Committee for holding hearings to investigate whether the 
current statute is consistent with the changes in today's electric services industry. 
The changes affecting the electric utility industry, including State initiatives to as- 
sess the role of competition and regulatory reform in retail power markets and the 
Federal Energy Regulatory Commission's (FERC) recent comprehensive rulemaking 
to open transmission access, makes this a timely opportunity to begin considering 
whether the 1935 Act should remain the sole means of regulating registered utility 
holding companies. 
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and Exchange Commission's (SEC) June 1995 report, which recommended "condi- 
tional repeal* of the Holding Company Act, is an approach most consistent with 
NARUC's previously articulated policy position. Because Chairman D'Amato's leg- 
islation, S. 1317, largely comports with the SEC's recommendation and recognizes 
the importance of the States role in overseeing multi-state holding companies, the 
NARUC believes S. 1317 moves in a very positive direction in rationalising regu- 
latory oversight in an increasingly restructured market. 
State Regulatory Authority 

As stated in the NARUC's resolution adopted last winter, a principal concern with 
regard to reform of PUHCA is to ". . . ensure that the authority of the States to 
regulate utility holding companies is not preempted or restricted. . . ." Transferring 
the SEC's regulatory authorities to the FERC may, indeed, provide for a more 
reasonable, streamlined approach to regulating the activities of these companies to 
ensure the provision of reliable service at reasonable costs. However, the NARUC 
also strongly believes that States have a compelling interest in ensuring that con- 
sumers are provided services at costs that are reasonable and justifiable. Therefore, 
any legislation to reform PUHCA must be balanced and continue to enable States 
to determine the reasonableness of utility costs of service so that consumers are not 
left paying rates that include costs unrelated to the provision of energy services by 
virtue of holding company activities. 
Transition 

The NARUC believes that any transition period should reflect the States' needs 
in obtaining the requisite enabling authorities from their respective State legis- 
latures prior to the effective date of the PUHCA repeal or reform. We believe that 
at two-year transition would be appropriate since not all State legislatures meet an- 

Interaffiliate Transactions and Diversifications 

The NARUC also favors an approach that ". . . ensurels) the authority of the 
States ... to review prospectively requests for diversification, if a State so chooses, 
and to require that holding companies place non-utility businesses in separate 
subsidiaries, to regulate all interaffiliate transactions, and to require divestiture of 
xitility businesses. If States determine such actions are necessary to determine the 
reasonableness of costs for services provided to consumers, such determinations 
should be protected. 

In addition, the NARUC will not support a simple transfer of the SEC's authori- 
ties over affiliate transactions to the FERC without clarifying the FERC's and the 
States' respective authorities over such transactions. Legislation to reform PUHCA 
must recognize and address the fact that holding company corporate structures are 
complex and can impose costs on utility ratepayers, and have proven to cause juris- 
dictional disputes among State and Federal regulators. 
, — ' " " ■'"■eOTs. r ' 



As you may know, a 1992 decision of the UTS. Court of Appeals for the D.C. Cir- 
cuit, commonly referred to as the Ohio Power decision, held that SEC approval of 
non-power affiliate transactions prevails over any decision to the contrary made by 
the FERC or, by implication, the States. This decision clearly threatens State regu- 
lation concerning the costs of interaffiliate transactions sought by the utility to be 
recovered in retail rates. 

Accordingly, the NARUC strongly believes that the costs of all non-power trans- 
actions between holding company affiliates be subject to review by the appropriate 
State and Federal ratemaking authority. 

Simply transferring the regulatory authority under section 13 of the Holding Com- 
pany Act from the SEC to the FERC may threaten State review of interaffiliate 
transactions. Legislation should therefore clarify States' unrestricted authority over 
affiliate transactions. Relaxing restrictions on utility diversification should not be 
allowed in the absence of provisions which clearly define the States' authority to 
provide necessary safeguards. 
Access to Books and Records 

As stated in the NARUC's resolution, legislation to reform the Holding Company 
Act should "unequivocally establish a State right of access to all such books and 
records, wherever located." The States' right to secure access to books and records 
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is critical for the effective overnight of out-of-state activities of multi-state holding 

companies that affect utility rates. 

Audits 

Protecting the FERC's and the States' ability to audit and investigate companies 
in a registered system is an important complement to the right to obtain access to 
books and records. The NARUC has been a longstanding proponent of independent 
authority for State commissions to audit transactions between the parent holding 
companies and its subsidiaries and its affiliates. The NARUC also supports State 
efforts, working in conjunction with Federal regulatory authorities, to audit multi- 
state registered holding companies in a coordinated fashion. 
Consideration of Recent Merger Activities 

Since the adoption of the NARUC resolution on PUHCA, and while the Congress 
has debated the necessity of PUHCA, several electric utilities have begun bracing 
for the onset of a more competitive energy sector. As a means to secure their posi- 
tion in any newly-structured electric market, many utilities have, among other 
things, engaged in merging, or contemplated merging, with neighboring competitors. 
This merger trend has been argued by some to be inconsistent with the efforts being 
taken by both the FERC and the individual State commissions and legislatures to 
enhance the choices wholesale and retail consumers are to be provided on an 
unbundled basis. 

In February of this year, the NARUC adopted a resolution expressing the Associa- 
tion's concern that economic efficiencies associated with growing competition may 
□ot be realized if mergers have an adverse impact of competition in the generation 
market. As we continue to debate the role of PUHCA in the current electric market, 
and as a more market-oriented approach to the provision of energy services is im- 
plemented, we must also be mindful of the potential for market power being con- 
centrated in the hands of fewer competitors. 
Comprehensive Reform 

As mentioned above, the NARUC last expressed its position on PUHCA reform 
over a year ago in March 1995. Since that time, legislation has been filed in both 
Houses of Congress seeking to effectuate greater comprehensive reform of the exist- 
ing scheme of Federal regulation of the electric utility industry, and debate has en- 
sued within industry and regulatory circles over the degree and need for Federal 
legislation in effectuating restructuring of the electric utility industry. 

At this time, the NARUC has not taken a position on the need for greater com- 
prehensive Federal legislative reform, or, if so, how such legislation ought to be 
shaped. The NARUC currently is working to formulate a set of principles that would 
be utilized to communicate its position on any proposal leading to comprehensive 
reform, and anticipates that these principles would ultimately he adopted in July 
of this year at the Association's summer meetings. Should PUHCA reform become 
linked to efforts to enact comprehensive legislative reform, as some have urged, the 
NARUC will be poised to address the benefits of such linkage following its July 
meetings. 

In any event, the NARUC is committed to report to this legislative committee any 
action ultimately taken by our Association. 
Suggested Improvements to 8. 1317— The Public Utility Holding Act of 1995 

The NARUC believes that S. 1317 commendably would greatly assist State com- 
missions' efforts to protect customers of multi-state electric utility holding compa- 
nies from potential abuses. By ensuring the States' ability to access multi-state 
holding company books and records, audit multi-state holding companies, and regu- 
late affiliate transactions within a holding company system. States will be able to 
effectively meet the challenge of protecting customers from abusive practices. 

Id furtherance of these aims, the NARUC respectfully submits these few modifica- 
tions that it believes will further improve the bill and ensure the States' ability to 
oversee multi-state holding companies. 

The provisions pertaining to State access to books and records will go a long way 
to enable States to meet their State-mandated oversight responsibilities. The 
NARUC is concerned about the States' ability to enforce such provisions and, there- 
fore, suggests that an enforcement provision be provided to complement the intent 
of this section of the bill. Specifically, the NARUC supports, and commends for your 
consideration, the enforcement approach contained in the Energy Policy Act of 1992 
and the Telecommunication Act of 1996 as a means to achieve this goal. 

Additionally, because those changes to the Act would be repealed if S. 1317 were 
enacted in its current form, such an enforcement provision should be clarified to en- 
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sure the continued right of State commissions to obtain access to books and records 
of Exempt Wholesale Generators and Exempt Telecommunications Companies. 

Prior to adopting S. 1317 by this Committee, the NARUC also requests clarifica- 
tion of the exemption provisions. It would be helpful if the authority given to the 
FERC to terminate a grandfathered utility exemption under the 193S Act was re- 
vised to ensure that all utility holding companies are subject to comparable regu- 
latory treatment regardless of corporate form. Also, the NARUC would support 
clarifying that FERC's authority to exempt "any person or transaction" does not 
translate into an ability to exempt utility companies from State regulation under 
this legislation, including the ability to obtain access to books and records. 

As stated above, the NARUC also supports a transition period which enables 
States to obtain the requisite authorities to effectively oversee multi-state holding 
companies. In our view, a transition period greater than one year is needed to en- 
able State commissions to acquire such enabling authorities necessary for meaning- 
ful oversight of registered holding companies. 

For instance, in my State of Texas, as well as many other States, the State legis- 
lature meets just once every two years. Depending on the timing and the effective 
date of any repeal or reform legislation, the State commissions could very well find 
themselves unable to carry out some important regulatory responsibilities in the ab- 
sence of the Holding Company Act and the SEC's current authority. In certain juris- 
dictions, registered holding companies would be free to restructure or to diversify 
into other lines of businesses conceivably absent any State or Federal oversight. 
Conclusion 

As we continue to advance toward a more competitive electric market, PUHCA 
may indeed become less relevant. However, in the absence of a truly competitive 
market, we must carefully assess what safeguards are necessary to protect consum- 
ers from potential abusive practices by holding companies. We must also evaluate 
whether such changes are consistent with the pro-competitive changes in the elec- 
tric market and do not discourage greater competition in the marketplace. 

The NARUC, again, appreciates the opportunity to present its views, and looks 
forward to working with the Chairman and Members of this Committee in crafting 
legislation that further promotes increased competition in the utility industry while 
assuring that the utility ratepayers are provided adequate projections against pos- 
sible abuses. 

Resolution on Legislation to Change 
The Public Utility Holding Company Act of 1935 

Whereas, in 1935, Congress determined that multi-state holding companies were 
beyond effective regulatory control of State regulatory commissions, causing harm 
to utility investors and consumers, and accordingly, enacted the Public Utility Hold- 
ing Company Act of 1935 (PUHCA or the Act), imposing a localized, vertically 
integrated structure on the electric utility industry, and establishing a system of 
regulation administered by the Securities and Exchange Commission (SEC) to com- 
bat the abusive practices of utility holding companies; and 

WHEREAS, under the Act, holding companies with significant interstate utility 
operations must "register" and comply with certain regulatory requirements and 
prohibitions, including the following: prior SEC approval before an action can be 
taken (e.g., certain securities issuances and utility acquisitions), SEC monitoring 
and auditing of actions (e.g., certain transactions between holding company affili- 
ates), or flat prohibitions on actions (e.g., certain acquisitions, such as acquisition 
of distant retail companies, diversifications into unrelated businesses and certain 
intoraffiliate transactions); and 

Whereas, the Act imposes restrictions concerning the acquisition of retail utility 
companies that affect all possible acquires, including non-utility corporations; and 

WHEREAS, since 1935, Congress has enacted legislation to loosen some of these 
restrictions and prohibitions through various exemptions from the Act, but has re- 
jected calls for outright repeal of the statute; and 

Whereas, currently, legislation to repeal the Act will soon be introduced, based 
on the stated grounds that the statute is no longer necessary due to growing com- 
petition in utility markets and improvements in the regulation of utility operations 
by State commissions and the Federal Energy Regulatory Commission; and 

WHEREAS, the SEC is conducting an investigation of the implications of repeal or 
substantial modification of the Act, including an examination of the authority and 
resources of the States to protect consumers if Federal regulation under the statute 
is reduced or abolished; now, 
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Therefore, Be It Resolved by the Executive Committee of the National Associa- 
tion of Regulatory Utility Commissioners (NARUC), convened at its 1995 Winter 
Meeting in Washington, DC, that any legislation to change PUHCA should be con- 
sistent with the following principles: 

1, Congress should not hold hearings on any PUHCA legislation until the SEC 
has completed its investigation and released its findings, including the results of its 
survey of the States. 

2, The type and degree of Federal legislation and regulation should be based on 
the need tor such legislation and regulation. There should not be arbitrary distinc- 
tions baaed on corporate structure. 



utility holding companies is not preempted or restricted, including State authority 



I. PUHCA legislation should ensure that the authority of the States to regulate 
' ' ' ' reempted or restricted, including State autn< '* 

■r diversification, if a State so chooses, and ti 

., „ , e non-utility businesses in separate subsidia , 

to regulate all interaffiliate transactions, and to require divestiture of utility busi- 

4. Any removal of the Act's provisions relating to diversification, interaffiliate 
transactions, securities issuances, mergers and acquisitions, and corporate form and 
structure should not take effect until each State has had the opportunity to fill any 
regulatory gaps in State laws, and secure adequate regulatory resources to perform 
these functions. Accordingly, there should be a meaningful transition period before 
new Federal legislation takes effect. 

5. Because access to the books and records of holding companies and their sub- 
sidiaries is necessary to protect consumers, any PUHCA legislation should un- 
equivocally establish a State right of access to all such books and records, wherever 
located. In addition, the SEC, the FERC, or another Federal agency should compile 
and maintain a publicly accessible data base providing current information on hold- 
ing company diversification activities to assist State regulation of interaffiliate 



6. Those elements of PUHCA that are redundant at the Federal level should be 
repealed. 

Sponsored by the Committee on Electricity 
Adopted March 1, 1995 
Reported NARUC Bulletin No. 11-1995, pages 3-4 



PREPARED STATEMENT OF E. LINN DRAPER, JR. 

Chairman and Chief Executive Officer of 

American Electric Power Company [AEP] 

June 6, 1996 

Good morning, Chairman D'Amato and Members of the Committee. My name is 
E. Linn Draper, Jr. I am Chairman and Chief Executive Officer of American Electric 
Power Company (AEP] and its subsidiaries. AEP is a registered electric holding 
company under the Public Utility Holding Company Act of 1935, and I am here 
today on behalf of the Coalition to Repeal PUHCA Now! ' I am very pleased to ap- 
pear at this hearing, and I applaud the Chairman for scheduling this nearing to re- 
view the issues raised by S. 1317, the Public Utility Holding Company Act of 1995. 

I am an engineer by training and a businessman by experience. Currently I am 
Chairman of a registered utility holding company, fully subject to the strictures and 
limitations of the 1935 Act. Before taking my current position, I was CEO of an ex- 
empt electric holding company. I have had the privilege of serving on many industry 
committees, and of meeting regularly with regulators, investors, and ratepayers. 
Based on my experience, I can state flatly that the time to act on PUHCA is now 
and I urge this Committee to report S. 1317 favorably, as soon as it can reasonably 
be done. My company and the other members of the Coalition, the SEC Commis- 
sioners and staff, the leading trade associations in both the gas and electric utility 
industries, and many other analysts and commentators, all agree in concluding that 



'The Coalition to Repeal PUHCA Now! includes: Allegheny Power System, Inc., American 
Electric Power Company, Inc., Central & South West Corporation, Central Illinois Public Service 
Company, Cinergy Corp., Columbia Gaa System, Consumers Power Company, Eastern Utilities 
Associates, Entergy, General Public Utilities Corporation, Missouri Companies, National Fuel 
Gas Company, New England Electric System, Northeast Utilities, Northern States Power Com- 
pany, Pacific Gas & Electric Company, PaciliConj Pacific Enterprises, The Southern Company, 
Union Electric Company, Western Resources, and Wisconsin Electric Power Company. 
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PUHCA has long outlived its usefulness. It has become a regulatory anachronism, 
a barrier to competition and innovation. Our industry is changing, and PUHCA im- 
poses uimeeded restrictions, significant costs, and confers no real benefit. 

Addressing the Holding Company Act should not be contingent on other policy 
and legislative issues that may affect the gas and electric industries. Simply put, 
PUHCA repeal should not be held hostage to the important debates about restruc- 
turing in the electric industry, or retail wheeling, or the future of the Public Utility 
Regulatory Policies Act of 1978 (PURPA). These are important issues that impact 
all stakeholders in the electric utility industry, not just the 15 registered holding 
companies. They deserve serious study, discussion, and debate and we hope Con- 
gress will give them the attention they deserve — but do it separately from consider- 
ation of S. 1317. 

Serious debate and discussion of these other issues has really only emerged in 
this Congress. Conversely, a full merits review of PUHCA repeal started over 14 

1 ago. Indeed, in 1982, the SEC found that PUHCA's statutory objective had 

achieved. In the intervening 14 years, the case has been overwhelmingly built 
d show that conclusion was correct One year ago, after conducting a full study of 
the issues, including significant public participation, the SEC again concluded that 
PUHCA was no longer needed and that, with appropriate conditions to assure the 
availability of regulation authority over utilities, repeal was the preferred option. 

We agree the supporting analysis is clear and irrefutable. We congratulate the 
agency for accomplishing the goals set for it at the time of the passage of the Act 
in 1935, and agree that continuing that authority burdens the industry and the 
agency, and does so at a cost which far exceeds the putative benefits. 
The Coalition and its Member* 

Aa I noted, I am appearing today not simply on behalf of my own company, and, 
indeed, not simply on behalf of the registered holding companies, but on behalf of 
a Coalition that seeks repeal of PUHCA. Repeal of the 1935 Act is important not 
just to the companies that for 60 years have borne the burden of its regulatory n 
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Sirements, and whose ability to respond to existing competition is handicapped by 
at Act, but to other utilities — gas and electric — as well. 

I think it is impressive that our Coalition includes virtually all of the current reg- 
istered companies. On this issue, gas and electric registered holding companies are 
united: We all need the ability to respond more freely and flexibly than we can 
under the Act to market opportunities and to the needs of customers. 

Similarly, companies now exempt from the Act's requirements — again both gas 
and electric — also seek repeal. The potential application to them of the Act's full 
strictures, and the current imposition of limits on their ability to serve customers 
geographically or through additional utility services, hinders innovation, and frus- 
trates the further development of competitive markets. 

My friends in the gas industry have already experienced significant, some would 
say overwhelming, change. They now face competition in every facet of their busi- 
ness, yet they remain subject to additional regulation over their lines of business, 
corporate structure, and financing that their competitors do not have. PUHCA's reg- 
ulations impose higher costs and less flexibility, handicapping them in meeting the 
demands of their competitive markets. I know others testifying today wilt speak 
more about those issues. 

Repeal of PUHCA, with appropriate safeguards to remain in place, is essential 
now, to let competitive and innovative developments occur, even while the regula- 
tory agencies and the legislatures, including Congress, further consider changes in 
energy policy as applied to the electric and gas industries. 
The Burdens of PUHCA 

Those of us who operate as registered companies know how burdensome and how 
li mi ting the requirements of PUHCA are, and the disadvantage at which we are 
placed compared to other industry participants: 

• We are limited to serving utility customers in a "single integrated" service terri- 
tory. And as a result, we cannot (except in limited circumstances) expand to offer 
services to others, even in our core business, either by expanding our operations 
or investing in other utilities, as can be done by non-holding company utilities. 

■ We need prior approval from the SEC before our affiliates and subsidiaries can 
enter into contracts with each other. The SEC determination on the terms (includ- 
ing whether the contract will be at market rates or at cost) is binding on rate reg- 
ulatory agencies. And as a result, opportunities to save some costs or to operate 
with efficiencies, available on short notice, cannot always be seized. 

• We and our non-utility subsidiaries cannot issue or sell securities, or alter secu- 
rity rights and powers, without prior SEC approval. And as a result, our capital 
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structures are much more limited; and our ability to take advantage of financing 
opportunities, especially in dynamic capital markets, are more limited; and we> 
cannot use several types of securities now widely accepted as appropriate in our 
industries. 
• Without special SEC approval, we cannot diversify into other lines of business — 
under existing SEC interpretations, we are limited to the single utility business, 
plus only such other businesses as are "functionally related" to the operation of 
a utility business. Businesses that make financial and economic sense, business 
opportunities that would help additional economic development in our service 
territories, and even businesses that if allowed to operate freely would save our 
customers money, may be foreclosed. 

Even the exempt companies, although free of virtually all of the specific restric- 
tions in PUHCA, are limited to serving utility customers in a specific geographic 
area, lest they lose their exemption. Tney also must consistently worry about di- 
versification, because the SEC has the power to revoke their exemption under the 
"unless and except" clause. 

Although they were important at the time of passage, the stringency and severity 
of these restrictions make little sense in today's circumstances. In the 61 years since 
1935, securities markets have become much more effective and efficient. The SEC's 
other authorities under the Securities Act of 1933, the Securities Exchange Act of 
1934, and the Trust Indenture Act assure that investors receive appropriate infor- 
mation, and can make informed decisions. Moreover, there is extensive financial and 
corporate information available commercially through hundreds of magazines, news- 
letters, on-line computer services, and network sources, enabling the markets to 
respond within hours of significant events. 

Similarly, the utility regulatory commissions, both FERC and the State commis- 
sions, have clearer authority than was in place in 1935. The standardization of 
utility accounting, better staffing, and more clearly defined requirements have all 
made rate regulation more effective. Changes fostered by other Congressional ac- 
tions, including some provisions of PUEPA, the Natural Gas Policy Act (NGPA) and 
the Energy Policy Act of 1992; by FERC, including Orders 436, 500, and 636, on 
the gas side; and the new rules in FERC Order 888 regarding transmission access 
on the electric side; and by State commissions, including California and many oth- 
ers, are establishing competitive markets, instead of regulation, as the mechanism 
to enforce efficiency and cost effectiveness in the utility business. 

In light of the change the electric industry is experiencing now, and expressly in 
light of the authority that already exists in the SEC, the FERC, and the State com- 
missions regarding the securities markets and rate matters, PUHCA has become a 
redundant anachronism. It lacks the flexibility to allow the companies to adapt to 
new circumstances. Its model of the utility industry simply no longer comports with 
what the industry is doing, and what FERC and the State commissions would like 
us to do. We need permanent relief today from the unnecessary regulatory burdens 
imposed by the Act, and the proper relief is repeal, as set out in S. 1317. 
The SEC Report and Recommendations 

The SEC reached that same conclusion— that the Act, as implemented by the SEC 
over the last 61 years, has achieved its purposes, and now is not required for effec- 
tive regulation. Indeed, the Act must be repealed to level the playing field in the 
new circumstances of the industry. The costs and burdens imposed by the Act, on 
the SEC and its staff as well as on us, do not provide sufficient real benefit. 

Certainly there had been abuses at the time PUHCA was passed in 1935. The 
SEC's report carefully describes the implementation efforts made by the Commis- 
sion, and the success of those efforts. The pyramided holding structures are gone, 
and (as the SEC says) are notr likely to reappear. The leveraged financial structures 
and the resulting risks to investors are gone, and (as the SEC says) are not likely 
to reappear. The limits on State and Federal regulatory authority have been cor- 
rected. 

Based on its own detailed review, the SEC recommends repeal of the Act. The 
SEC emphasized that half-way measures, such as putative "reform'' of the Act to 
provide for additional exemptions or to streamline certain aspects, will not achieve 
the benefits of repeal. We agree with the SEC's conclusion in that regard. There are 
significant benefits to be achieved, by the regulated companies, by the regulators, 
by consumers, and by investors. But those benefits will not be achieved unless 
Congress repeals PUHCA. 
It is true that the SEC's preferred option is rei 

I will address those conditions in just a moment, i . . 

conditions are essential if repeat is to occur. But the stronger point is that repeal 
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is essential to obtain the benefits identified, and that any conditions must not be 
so limiting as to destroy the benefits to be achieved. 

The SEC also has undertaken some administrative reforms, to be put in place 
while legislative consideration goes forward. Those administrative reforms are help- 
ful in making changes that ease some of the burdens, and the registered companies 
appreciate the SEC'a efforts. However, I must be blunt. Those administrative re- 
forms are at best halfway measures — because the Commission's authority to make 
essential, fundamental change, is limited. Some have challenged even those limited 
administrative reforms. The administrative reforms, while useful and important, are 
not by themselves enough to correct the essential problems with the Act. S. 1317 ad- 
dresses those essential problems, and only repeal, with safeguards, will achieve the 
benefits that are available. 
Conditions on Repeal 

The SEC's report suggested that certain consumer concerns be addressed along 
with repeal. Specifically, the SEC has proposed that any repeal of the Act also in- 
clude new provisions: (1) to ensure access to books and records required for the ef- 
fective discharge of a State's regulatory responsibilities; (2) to establish Federal 
audit authority; and (3) to establish some locus for Federal oversight of intrasystem 
transactions. The SEC also suggested that the task of carrying out those new provi- 
sions be given to FERC. 

The Coalition recognizes that State commissioners and some ratepayer advocates 
have expressed concern that State authority would not be sufficient to obtain the 
necessary information for proper discharge of State regulatory action; and that there 
would be a continuing need, after repeal of PUHCA, for Federal audit authority and 
Federal oversight of system transactions that would pass costs through to ratepay- 
ers. We understand those concerns, and also understand the significant difference 
between repealing the Act while providing for certain safeguards, and simply trans- 
ferring the existing burdensome requirements to a new forum. We believe S. 1317 
fully addresses these concerns and includes provisions to provide access to books 
and records, and to grant audit authority to FERC. While we have some suggestions 
about the specific language, we are fully prepared to work with the Congress to as- 
sure that the final bill includes provisions that would implement any necessary safe- 
guards. However, any such provisions should recognize the authority which already 
exists, and which already addresses these important issues. 

With regard to books and records, all utility companies, including ours, know full 
well that the books and records of the utility company must be available to regu- 
lators for their review, and that the burden will remain on a utility to demonstrate 
tfiat its proposed rates are just and reasonable under the circumstances. Similarly, 
we understand and can accept a review of the books and records of those affiliates 
that deal with the utility company and that would thereby pass costs through in 
rates. However, there are undoubtedly some affiliates in a diversified company that 
" — "" ■■' ■■ ■■■* ' L ■'■ ■ ' wee fr 



±11 not pass costs through to ratepayers, or whose activities are so removed from 
taVk.« utility activities, that access to their books and records would be of no legitimate 
V"*iLlue for ratemaking or cost allocation purposes. The key test is what access is nec- 
<*«5»»ary for the effective and proper discharge of the regulatory authority involved. 
*^^"« look forward to working with your Committee staff to develop language to imple- 
*»«iil that test. 

Similarly, we understand the need for audit authority as it relates to an operating 
**"*^3lity, and those that are providing services to it, and whose costs will be passed 
'-"Plough to ratepayers. Again, the proper test ought to be the regulatory need for 
?y~ the regulatory benefit to be achieved by an audit in light of regulatory jurisdic- 
i*Qn and the likelihood of costs being passed through to ratepayers. Here, too, we 
^^ok forward to working with staff and the Commissions. 

- As many of you may know, the issue of affiliate transactions is a sensitive one, 

V *X which my company has particular interest. The Ohio Power Company that fig- 

*i**d in the recent controversy over SEC and FERC authority is a subsidiary of 

*^JEP. I will not recount here the history of the contracts, the approvals, and the liti- 

•sTation. As to the Ohio Power decision itself, it should be sufficient to say that repeal 

<*C the Holding Company Act effectively will eliminate any Ohio Power type problem. 

As to the oversight of affiliate transactions more generally, again we understand 

the interest of regulators in reviewing those transactions involving the utility, and 

which will cause the incurrence of costs to be passed through to ratepayers. Indeed, 

many State regulatory commissions already review transactions between a utility 

and its affiliates, and no further authority is needed. However, we can also envision 

a number of transactions between affiliates completely apart from the operating 

(utility companies, and which would not cause the incurrence of costs to the utility. 
Where the affiliate contractual arrangements are not related to costs to be incurred 
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or passed through in the utility's regulated rates, or where those arrangements are 
market transactions, separate regulatory review of the interaffiliate transactions 
would be unnecessary. We will be pleased to work with your staff in developing 
language to resolve these issues in an appropriate way. 

In the period since you introduced S. 1317, Mr. Chairman, you and other Senators 
have received letters urging you to delay, or suggesting that there were other issues 
that also deserved or did not deserve consideration. We have responded to those 
letters, but let me briefly emphasize our views on the issues that were raised. 

"Concentrations op Market Power"— Some have asserted that it is essential 
to retain PUHCA in order to limit what they call "concentrations of market power" 
as the electric industry restructures. Those who make that assertion either do not 



understand the role PUHCA has played, or willfully misstate it. PUHCA's printing 
provisions actually increase the likelihood of concentrations in particular markets, 
because the "integration requirements" and the geographic restrictions of the Act 



limit both registered companies and exempt companies to retail utility holdings in 
particular areas, and restrict the ability of more distant companies to acquire, 
construct, or operate facilities that could compete with the local utility. PUHCA ef- 
fectively keeps new entrants out of markets, and keeps registered companies from 
engaging in competitive lines of business. Indeed, PUHCA as it stands requires util- 
ities to Omit acquisitions to nearby utilities— ones that can be integrated or that do 
not result in a loss of exempt status. Those nearby utilities are the ones most likely 
to have presented the possibility of competition. 

Repeal of PUHCA will not create circumstances where additional mergers will fos- 
ter increased concentrations of market power. As the SEC itself stated in its report 
last year, its policy toward mergers and acquisitions in the utility industry has been 
one of "watchful deference" — deference to the determinations of FERC and the State 
commissions regarding the efficiencies or other benefits to be gained, and the condi- 
tions to be imposed on any proposed utility merger possibly subject to the Act. 

It is important to recognize several facts about mergers and about market power 



assertions if PUHCA is repealed. First, the very same expert agencies who today 

substantively review mergers will do so after the 1935 Act is repealed. FERC will 
retain all of its merger authority, it will pursue consideration of its merger policy. 



and, indeed, it will have the assurance that future mergers will not create new Ohio 
Power or other similar regulatory conflicts at the Federal level. State commissions 
will still have their authority to approve, block, or condition mergers that they have 
today under State law. State legislatures that wish to require (as, for example, Ohio 
does) that a utility company operating in Ohio must be an Ohio corporation fully 
subject to Ohio's authority regarding its securities and other corporate matters, can 
continue to do so. PUHCA's repeal will have no effect on that. The Department of 
Justice will retain its antitrust authority, and the FTC its Hart-Scott-Rodino au- 
thority. The only thing that will change when PUHCA is repealed it that after all 
of those approvals are given, the SEC will no longer have the unnecessary and dupli- 
cative regulatory burden of again stating its deference to the decisions the regulatory 
agencies have already reached. 

Let me restate that summary point as clearly as I can — when PUHCA is repealed, 
no merger will occur without the same full regulatory scrutiny that occurs today. 
If there are efficiencies and benefits to be gained, those mergers should go forward. 
If there are not, there is ample regulatory authority in the hands of knowledgeable 
regulators to stop them. 

Consumer Protections'' — Others assert that PUHCA is part of an essential 
group of consumer protections, and that repeal cannot occur without those protec- 
tions. As I noted, PUHCA is not primarily a consumer protection statute, and it is 
certainly not a utility rate regulation statute. PUHCA is about corporate structure 
and finance, and had more to do with investor protection than consumer protection. 

In any event, S. 1317 fully addresses those concerns. It assures FERC and States 
authority to review the relevant books and records. It assures that the relevant reg- 
ulatory agencies will be able to audit those matters that pass costs on to consumers. 
By repealing PUHCA, it assures that at the Federal level, there will not be incon- 
sistent positions on affiliate costs and on affiliate contracts. As FERC Chair Moler 
has repeatedly said, at least until the issues relating to competitive markets are re- 
solved, the best consumer protection is effective and efficient utility rate regulation. 
PUHCA is not about that, and in some ways PUHCA infringes on that. PUHCA's 
repeal through S. 1317 will assure necessary rate regulation is available, while 
eliminating duplicative and costly burdens. 

"JUST WATT FOR THE PACKAGE"— Last, there are those who do not argue that 
PUHCA is needed. Indeed, they agree that PUHCA is anachronistic, burdensome, 
and unnecessary. But they urge this Committee and Congress to wait— wait for elec- 
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trie industry restructuring; wait for some package that has yet to be introduced, 
much leu considered. 

For all the reasons I have already given, PUHCA repeal can and should go for- 
ward without waiting for restructuring. Those issues will be dealt with, but they 
deserve full and thoughtful consideration. The Energy Committee has begun that 
process, FERC is carrying on that process, and at least 40 States have some consid- 
eration of that process underway. And I have every confidence that the process will 
continue, and that we will be active participants in it. But PUHCA prevents some 
aspects of the proper experimentation that the States wish to undertake from going 
forward. PUHCA prevents my company from competing equally in the developing 
markets. PUHCA prevents my friends in the gas industry from competing, even 
though restructuring has already occurred in that industry. 

We strongly urge this Committee to take the step which is within its jurisdiction, 
and favorably consider S. 1317. Do not burden this significant step forward try in- 
cluding other matters. Let the process of experimentation, consideration, and devel- 
opment occur on the other issues, which will ripen to conclusion in their turn. This 
bill is ready, this issue is ripe, the case has been proven, over and over again. 
Conclusion 

SEC Chairman Levitt, at the Commission meeting adopting the SEC's report, 
noted the extraordinary power granted by PUHCA — the authority to refashion the 
structure and the business practices of an entire industry. The SEC implemented 
the reforms Congress sought to achieve through PUHCA, and the abuses have been 
corrected. As the Commission itself has found, the Act now imposes direct burdens 
on the industry and the SEC, and lacks the flexibility to respond to the current fi- 
nancial markets, as well as the changes taking place in the gas and electric sectors. 
The SEC's Director of Investment Management has suggested that implementation 
of the recommendations — repeal of the Act — would facilitate consumer protection, 
encourage innovation and flexibility, and promote competition by acting to remove 
unnecessary regulation, thus enabling companies to provide energy to America's 
consumers in a flexible, efficient, and competitive manner. 

We agree, and we hope that this Committee, and this Congress, will agree. We 
Urge that you move quickly to consider and pass S. 1317, and we look forward to 
Working with you for its enactment. 

Thank you, Mr. Chairman, for the opportunity to testify. I would he happy to re- 
spond to any questions. 



PREPARED STATEMENT OF LLOYD A. LEVmN 

on behalf of pacific enterprises [pe| 
May 23, 1996 
Mr. Chairman and Members of the Committee, I am Lloyd Levitin, former Execu- 
"tive Vice President and Chief Financial Officer of Pacific Enterprises (PE). I retired 
^Erom PE in 1995 after 23 years of service. I am currently a Lecturer in Finance and 
^■Business Economics at the University of Southern California School of Business 
-•Administration, and I am a consultant with JurEcon, a Los Angeles-based economic 
'^consulting firm. 

By way of background, PE is the parent company of Southern California Gas 
■•Company (SoCalGas), the Nation's largest natural gas distribution utility, SoCalGas 
wserves more than 17 million people through 4.7 million meters. 

Thank you for inviting me here today to discuss the exempt utility holding compa- 
ny's perspective regarding conditional repeal of the Public Utility Holding Company 
-Act of 1935 (PUHCA). Since the issue of utility diversification is often raised in the 
debate regarding PUHCA, I would like to discuss the diversification experiences of 
Pacific Enterprises. However, I understand that your Committee is particularly in- 
terested in our thoughts regarding three issues, which I will first address: Should 
PUHCA repeal be treated as a separate issue or as part of a package of reforms? 
What are the market power implications of conditional PUHCA repeal? And wheth- 



ShouM Conditional PUHCA Repeal be a Stand-Alone Issue? 

This question has been raised, mostly by some Members of the House of Rep- 
resentatives, within the context of the ongoing electric industry restructuring. I urge 
the Committee to remember that PUHCA is not an electric industry issue, but as 
the Securities and Exchange Commission (SEC) bo aptly noted, it is a securities 
issue involving both the electric and gas industries. Unlike the electric industry, the 
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natural gas industry is already disaggregated, and is well along the path of deregu- 
lation with vigorous competition in most gas market segments. The problems posed 
for our industry by this archaic and duplicative securities law are real and imme- 
diate, and the remedies should not be held in abeyance while the restructuring of 
the electric industry is completed. 

We commend the comments of Chairman D'Amato, and of Senate Energy Commit- 
tee Chairman Murkowski, regarding the importance of keeping PUHCA separate 
from the broader debate over electric industry restructuring. 

From a practical standpoint, we also note that the Federal Energy Regulatory 
Commission (FERC) is currently involved in charting the course for wholesale com- 

Etition in electricity, and many States, including our home State of California, are 
- advanced in addressing retail electricity competition. It is therefore not clear at 
this point that broad legislation on electric restructuring has a clear consensus, let 
alone that such legislation has a realistic chance of being enacted soon. We urge you 
not to postpone the important action of PUHCA reform while the electric industry 
restructuring debate proceeds through many complex and contentious issues. Let s 
move forward with an issue that is clear and has the consensus of the experts — 
the SEC — charged with enforcing it. 

PUHCA is a 60-year-old securities law. After extensive study and public comment, 
the law's administering agency, the SEC, is urging conditional repeal (and has done 
so under both Democratic and Republican Administrations). In this era of reinvent- 
ing Government to make it more effective and efficient, it would be unfortunate if 
Congress were to fail to act on this issue. The SEC has charted a course of adminis- 
trative liberalization of the statute pending Congressional action. Our concern with 
that approach is that it is impermanent and piecemeal, and that it ultimately faces 
statutory constraint that assures that such efforts at liberalization are subject to 
lengthy litigation. 

For the natural gas industry, the burdens of PUHCA are real. They exist today. 
We face a growing list of competitors seeking to take advantage of the deregulation 
of the natural gas industry by picking off our customers, while we are constrained 
by PUHCA from competing in and expanding domestically into the very business 
that we know best — natural gas distribution. These new competitors — interstate 
pipeline companies, gas brokering and marketing companies, and even utility com- 
panies from other States are here today and are active in our service territory. We 
do not see the merit in granting some industry players an advantage over others 
based solely upon their regulatory status under PUHCA. 

Managing natural gas distribution and transmission is what we do best, and it 
is our company's logical business path to growth and financial health, benefiting not 
just our shareholders, but our ratepayers as well. But under PUHCA, we are per- 
mitted to invest in a gas distribution system in Argentina (which we did) but essen- 
tially prohibited from owning a similar system in Arkansas. We fail to see the pubbc 
interest being served by a securities statute that encourages domestic utility cor- 
porations to export capital, rather than gain the savings for customers that could 
flow from system efficiencies. 
What Market Power Issues are Raised by PUHCA Repeal? 

When PUHCA was enacted in 1935, the electric and natural gas industries ware 
still in their infant stages, the SEC was new, the Federal Power Commission (the 
predecessor of FERC) was created at the same time as PUHCA, and many States 
still did not have Public Utilities Commissions. When the SEC undertook its study 
of PUHCA last year, the agency determined that the substantial changes in Federal 
and State regulation made PUHCA redundant. 

The question of the effect of conditional repeal of this duplicative law on market 
power is a false issue. Conditional PUHCA repeal does nothing to diminish the 
power of FERC, or the Department of Justice, or of States to intervene in mergers 
and acquisitions. From a California perspective it was not PUHCA, but the State 
legislature that several years back prevented a friendly merger of Southern Califor- 
nia Edison and San Diego Gas and Electric. Clearly it is within the reach of States 
today to address such concerns. Moreover, nothing in PUHCA repeal in any way 

market has been developed. Competition has reduced wellhead prices, and State 
Public Utilities Commissions require distribution companies to pass through to cus- 
tomers any savings received from the purchase of less costly gas. Our experience 
in California clearly demonstrates that adequate safeguards are already in place at 
the State level to protect utility consumers. Indeed, State regulation arguably cre- 
ates conditions whereby increasing the scale of distribution companies, and their 
buying power, would redound to the benefit of utility customers. 
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Conditional repeal of PUHCA promises to bring more players into the market, not 
fewer, by liberalizing the restraints on investing in utility operations. In the natural 
gas industry we have seen deregulation lead to many more players in all aspects 
of the industry, and we would expect the same to hold true of electricity. History 
has shown that when cracks are opened in PUHCA — as they were by PtJRPA and 
by the Energy Policy Act of 1992 — new entrants have jumped in. In fact, those 
cracks in PUHCA have created the only significant competition in the electric gen- 
eration market. 
Consumer Protection Questions 

In its year long analysis of PUHCA, and in the public comment process, the SEC 
took great pains to assure that the consumer protection concerns peculiar to multi- 
state holding companies were addressed. Specifically, the SEC's access to the books 
and records of all companies in a holding company system, and the ability to audit 
all companies in a holding company, would be preserved as provided for in S. 1317, 
and administration thereof transferred to the FERC. Thus, one Federal agency 
would be responsible for consumer protection— the FERC. Clearly, the FERC is the 
most appropriate Federal agency for consumer protection of ratepayers. 

PUHCA is not a consumer protection statute, it is an investor protection statute. 
The SEC determined that the investor protection functions of PUHCA were accom- 

Slished by the securities laws that cover all industries, and that these two in- 
ustries did not require special treatment. In addition, the SEC sought to assure, 
as does the bill before your Committee, that whatever information the States or the 
FERC may deem necessary to carry out their consumer protection role would not 
be jeopardized by the conditional repeal of PUHCA. Thus there are no real con- 
sumer protection issues with PUHCA, and claims to the contrary are simply politi- 
cal rhetoric. 

One area that has been mentioned by critics is the area of utility diversification. 
Let me now share with you PE's diversification experience. 

PE has learned from painful experience that we should be competing with others 
for a greater share of the energy market business, rather than going into unrelated, 
non-utility businesses. Managing natural gas distribution and transmission is our 
core competency. It is what we do best, and it is the logical business path to growth 
and financial health and success. The focus on natural gas distribution and trans- 
mission benefits not just shareholders, but ratepayers as well. 

But it was in the midst of a stagnant market in California, with no significant 
utility growth that PE sought in the late 1980's to maximize shareholder return and 
customer value by accelerating diversification of our business mix. Since PUHCA 
constrained us from out-of-state utility acquisitions, we focused upon unrelated di- 
versification and purchased oil and gas, real estate, agriculture, and retail busi- 
nesses unrelated to our core business. For a variety of reasons, but mostly because 
our experience in natural gas distribution and transmission did not enable us to 
foresee and then manage the problems encountered by the non-utility operations, 
our diversification strategy failed. 

By early 1993, we were no longer involved in non-utility operations. The decision 
to move out of the non-utility business was made after succeeding years of increas- 
ing losses that in 1 year exceeded the profits of the utility, despite our commitment 
to improving their performance. Continuing targe losses in our non-utility oper- 
ations, coupled with California's economic downturn and the prospect for continued 
volatility in energy prices, threatened the financial viability of our non-utility sub- 
sidiaries. However, at no time did these losses impair the quality of utility service 
or utility rates, or the ability of the utility to raise capital. 

PE management moved to restructure the company and return our focus upon our 
natural gas utility business. We sold all major n on -utility businesses and refinanced 
our debt, and are now on sound financial footing, having resumed the dividend on 
stock (which we suspended in 1992). 

It is precisely because of our unsuccessful diversification program that PE is so 
strongly committed to conditional PUCHA repeal. PE's best long-term prospects lie 
with SoCalGas and the business competencies gained from more than 100 years of 
energy business experience. These are the business operations in which we have 
many decades of real, hands-on experience, and believe that the changes in the reg- 
ulatory climate will enable us to succeed in expanding along these business lines. 
But we must be permitted to operate fully within the deregulated market. Without 
conditional PUHCA repeal, our marketplace is artificially limited. 

Furthermore, the fact that PE's unsuccessful unrelated diversification effort had 
no impact on SoCalGas ratepayers demonstrates that adequate ratepayer protec- 
tions are in place. Our experience also demonstrates the superiority of the holding 
company structure, which is why we have long advocated its use. Were PE not a 
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holding company but a diversified operating company such as many of the new en- 
ergy competitors, ratepayers may very well have been injured, despite the best ef- 
forts of State regulators and our company. While our diversification strategy cost 
shareholders more than one billion, it did not cost ratepayers one cent. 

PUHCA comes with a high cost, and blocks efficiency gains in our Nation's energy 
industries. 

The recognition that adequate consumer safeguards exist within the Department 
of Justice, FERC, and the State commissions is the crux of our argument for condi- 
tional PUHCA repeal. We agree that 60 years ago PUHCA filled in regulatory gaps 
that appeared in the development of the natural gas and electric industries. The Act 
was one of a series of measures designed to provide Federal regulation to com- 
pensate for the lack of adequate State regulatory power. However, in the 60 years 
since the passage of PUHCA, the effectiveness of Federal securities laws to protect 
investors nave made PUHCA regulation unnecessary. FERC has played an increas- 
ingly prominent role in interstate regulation of energy industries, and States have 
developed sophisticated regulatory systems of their own to protect consumers. 

Chairman D'Amato, S. 1317 represents a significant step toward eliminating the 
problems caused by PUHCA and helping to realize the full benefits of a more com- 
petitive energy market. We applaud and support the SEC't efforts to repeal the Act, 
and urge you and this Committee to move ahead to pass S. 1317 so that the bill 
can be considered by the full Senate as quickly as possible. 



prepared statement of larry a. frtmerman 

Federal Liaison with the Office of the Ohio Consumers' Counsel 

on behalf of the 

National Association of State Utility Consumer Advocates (NASUCAI 

June 6, 1996 

Summary 

As a representative of utility consumers, I support any effort by Congress and reg- 
ulatory agencies to align laws and regulations with current needs and practices in 
the electric utility industry in order to allow ratepayers to receive the benefits of 
a transition to a more competitive industry. The National Association of State Util- 
ity Consumer Advocates (NASUCA), however, urges Congress and the SBC not to 
take any action that would weaken the protections of the Public Utility Holding 
Company Act without first ensuring that public utility holding companies are either 
subject to effective competition or subject to effective regulation where effective com- 
petition does not exist or where competition would not induce efficiency, reduce 
costs, and advance consumer interests. 

Registered holding companies and their subsidiaries are not susceptible to effec- 
tive control by any single State and require Federal oversight over interaffiliate 
transactions, corporate structure, diversification, and access to books and records. 
We recognize that neither the electricity nor the natural gas industry has a fully 
competitive market structure and that utility market power remains pervasive. If 
PUHCA were repealed or substantially modified, neither the remaining regulatory 
framework nor the current state of competition would be sufficient to protect con- 
sumers. Until utility market power is eliminated, consumers must be protected by 
effective regulation, which in the case of multi-state holding companies, includes the 
provisions of PUHCA. Effective regulation must retain both rate and structural 
reviews, with a rational allocation of responsibility between State and Federal regu- 

As the SEC/NARUC survey shows, there are substantial gaps and variations in 
the existing State regulation of multi-state holding companies. These gaps would 
need to be filled, and current regulatory problems created by the Ohio Power and 
Mississippi Power & Light court decisions would need to be corrected prior to Con- 
gressional consideration of removal of any PUHCA protections. 

And in addition, PUHCA reform should be considered in the broader context of 
restructuring the electric utility industry to ensure that an effective competitive 
market develops and that the benefits flow ' 



Introduction 

Good morning, Chairman D'Amato and Members of the Banking, Housing, and 
Urban Affairs Committee. I am Larry Frimerman, Federal Liaison with the Office 
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~ the Ohio Consumers' Counsel, and I serve on the Electric Committee of the Na- 
«-*>nal Association of State Utility Consumer Advocates (NASUCA). I am here today 
'* ■" g NASUCA. NASUCA is an association of 41 consumer advocate offices 



* J ^ 1 38 States and the District of Columbia. Our members are designated by laws of 
fcJhsir respective States to represent the interests of utility consumers before State 
=e»nd Federal regulators and in the courts. On behalf of my Office and NASUCA, I 
"^wish to thank you for the opportunity to testify before this Committee on the future 
•of the Public Utility Holding Company Act of 1935. 

First, I would like to commend the Committee for holding this hearing and pursu- 
ing the issue that are the subject of this morning's discussion. As we move toward 
a more competitive electric generation industry, it is essential that Federal and 
"' lawmake ... 



State lawmakers continue to reassess those laws and regulatory actions that will 
either protect or harm consumer interests. 

The debate today is on the future of the Public Utility Holding Company Act. 
However, this debate cannot be examined outside the context of the entire frame- 
work of the electric utility industry without distorting market implications for con- 
sumers and competitors alike. The industry is in the midst of substantial change 
and uncertainty, so examination and possible elimination of key industry underpin- 
nings cannot be done in a vacuum. Any discussion of substantial modification of 
PUHCA must be considered in the context of examination and adoption of changes 
consistent with the establishment of an industry structure that limits market power 
for electricity sellers and buyers, and one in which a combination of effective com- 
petition and effective regulation protects the consumer interest. 

In a series of resolutions dating back to 1983, NASUCA has urged Congress to 
exercise the greatest caution in response to efforts to dismantle the consumer pro- 
tections contained in PUHCA. Most recently, in June 1995, NASUCA passed a fur- 
ther resolution that is attached to my testimony and forms the basis for my remarks 
here today. 

Specifically, in our most recent resolution, NASUCA states its continued opposi- 
tion to changes to PUHCA that would reduce consumer protections in the Act at 
this time. NASUCA urged Congress and the SEC not to take any action that would 
Weaken the Act without first ensuring that public holding companies are either sub- 
ject to effective competition or subject to effective regulation, where effective com- 
petition does not yet exist or where competition would not induce efficiency, reduce 
costs, and advance consumer interests. 

Our resolution recognizes that public utility holding companies and their subsidi- 
aries are affected with a national public interest and that their activities extending 
over many States, are not susceptible to effective control by any individual State. 
We also recognize that neither the electric industry nor the natural gas industry has 
a fully competitive market structure and that utility market power remains per- 
vasive. We conclude that, if PUHCA were repealed today, neither the remaining reg- 
Xjlatory scheme nor the current state of competition would be sufficient to protect 



Until utility market power is eliminated, consumers must be protected by effective 
^■regulation which, in the case of multi-state holding companies, includes the provi- 
ssions of PUHCA. 

In NASUCA's view, effective regulation of multi-state public utility holding com- 
panies requires both rate reviews and structural reviews, with a rational allocation 
-of responsibility between State and Federal decisionmakers. 

I would emphasize that the NASUCA resolution is not simply a call for continued 
or increased regulation. We specifically recognize that effective competition benefits 
consumers through greater efficiency and reduced costs. We also note, however, that 
deregulation under conditions of unfettered market power harms consumers. As 
such our resolution does not suggest that PUHCA must remain in its current form 
indefinitely. Rather, it cautions Congress and the SEC to take no action to weaken 
PUHCA without first ensuring that either effective competition or effective regula- 
tion is in place to protect consumers. 

The NASUCA resolution is consistent with comments that were filed by 7 State 
consumer offices, including the Office of the Ohio Consumers' Counsel, in response 
to the SEC's request for public input on the future of PUHCA. Those comments 
were also joined by a diverse group of other organizations that expressed concern 
over the impact of PUHCA repeal on the protection of both consumers and competi- 
tion. Those groups included the American Public Power Association, the Electricity 
Consumers Resource Council, Environmental Action, Consumer Federation of Amer- 
ica, and the National Rural Electric Cooperative Association. 

Those comments, which were filed at the SEC in March 1995, contended that, 
contrary to the claims of PUHCA repeal proponents, there is neither sufficient com- 
petition nor sufficient State regulatory tools to ensure consumer protection in the 
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absence of PUHCA. It is beyond dispute that utilities retain substantial market 
power in the distribution and transmission functions and, to a substantial extent, 
in the generation function as well. In addition, the comments noted, State regula- 
tion is not in a position to deal with the number and complexity of multi-state re- 
structuring transactions that would arise if PUHCA were repealed. The comments 
stated: 

Our purpose is not to argue against all change to the Pubbc Utility Hold- 
ing Company Act. We instead describe the facts which repeal advocates 
must show to make their case, and to explain the conditions which must 
be in place if amendment or repeal is to advance the consumer and their 
public interest. 
Unfortunately, I believe that the concerns expressed by this diverse group of com- 
menters were not adequately addressed in S. 1317 or in the 1995 SEC report on 
PUHCA upon which the bill appears to have been based. 

S. 1317 would significantly worsen the problems associated with monopoly power. 
For example: 

1. Repeal of PUHCA's integration requirement: 

■ Weakens the ability of State regulators to protect ratepayers (and State econo- 
mies) from monopoly abuse. A State's ability to ensure least cost service is fur- 
ther confounded when the franchise owner is headquartered in another State 
or country. 

• Opens the door to expanded opportunities for forum shopping and Federal pre- 
emption of State commissions in the assignment of generation or other coat* 
which could be required by the FERC in light of the Mississippi Power & Light 
court decision. 

• Could increase the potential for nationwide or regional market concentration 
through unrestricted acquisitions of non-contiguous utilities by companies al- 
ready holding substantial market power without competition for, or in their own 
service territories. 

2. With repeal or easing of restrictions on utility diversification, the complexity 
of tracking and allocating costs and preventing cross- subsidization reaches a new 
level of difficulty. The goal of PUHCA modernization should be to reduce overly bur- 
densome regulation. By repeal of PUHCA diversification provisions, S. 1317 would 
have the opposite effect by increasing the regulatory burden. 

3. There will be a significant increase in complex holding company structures. 
This would make it much more difficult to detect and deflect inappropriate inter- 
affiliate transactions between competitive and monopoly business components, or to 
prevent conflicts of interest, anticompetitive behavior or other market power abuses. 

4. As a result of their retail franchises and access to customers and information, 
electric utility holding companies retain an unmistakable advantage in many non- 
utility markets. Without addressing the fundamentals of this market power prob- 
lem, utilities could harm competition in both utility and non-utility businesses. As 
a result, economic efficiency would be reduced, consumers harmed and small compa- 
nies put out of business. 

5. As evidenced in the SEC survey of State Utility Commissions, many State regu- 
lators lack adequate authority to fill in regulatory gaps left by PUHCA repeal. 
Moreover, even if States have legal authority to fill the gaps, they may not have 
the resources, particularly as franchise owners become highly diversified and geo- 
graphically distant, as S, 1317 would permit. 

We applaud the Chairman for correctly recognizing the need for a continued Fed- 
eral presence in policing in teraf filiate transactions, audits and access to books and 
records. However, the measure eliminates two provisions, the provisions addressing 
diversification and the integration limitations, which remain at the heart of the Act 
today despite the representations of some registered holding companies. 

Proponents of repeal or major modification of PUHCA have incorrectly character- 
ized the nature of the electricity industry today: It is not, as is claimed, a competi- 
tive industry. Furthermore, State regulation is not, contrary to repeal proponents, 
sufficient to protect consumers in the absence of a Federal statute regulating multi- 
state public utility holding companies. 

The factor motivating Congress in 1935, "market power," still exists 60 yean 
later. Since 1935, the structure of the industry has been greatly influenced by the 
Act. Changes in PUHCA, without ensuring effective competition and effective regu- 
lation in those sectors where each (or both) is appropriate, will harm consumers. 
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IMarket Power 

Congress and Federal agencies must address the need to mitigate market power. 
The exercise of market power is likely in industry structures that include natural 
monopolies over essential facilities such as transmission and distribution systems, 
or in joint ownership of monopoly and potentially competitive businesses. In the 
electricity industry today, these conditions remain. These conditions are not present 
in, for example, other industries, where there is no exclusive franchise to sell at re- 
tail. And, contrary to claims you may hear, entry of wholesale generators does not 
irily reduce the impact of monopoly status for captive retail customers. Nor 



does EPAct tie the hands of electric utilities. Congress specifically provided broad 
EWG exemptions, as well as more limited exemptions for foreign utility investment, 
to accommodate a move toward competition in bulk power markets. 

Where there are monopolies, especially with Government-granted utility service 
franchises, the primary obligation is to core customers. No costs associated with an 
off-system investment, or with regulating such an investment to protect captive cus- 
tomers, should be borne by ratepayers. Unfortunately, effective means for denying 
the pass-through of unwarranted interaffiliate costs for multi-state holding compa- 
nies do not always exist at the State level. 

Proponents of repeal argue that structural review is unnecessary because rate 
regulators can protect consumers. Rate review and structural review are comple- 
mentary, and both are vital in ensuring fair rates and in preventing abuses. After- 
the-fact rate regulation alone cannot prevent or correct large investment errors, 
which may harm the ratepayer and the general public. 

Second, all the necessary tools may not be within the State commission's author - 
ty. For instance, the SEC/NARUC survey indicates that many States lack the legal 
luthority to prevent certain out-of-state affiliations by a holding company located 
n another State, but owning the operating utility in the PUC'a jurisdiction. There 
ire other gaps also present in the current State and Federal regulatory framework. 
?or example, in Ohio Power v. FERC, 954 F.2d 779 (D.C. Cir), cert, denied, 113 
3.Ct. 483 (1992), the Court of Appeals held that the FERC could not disallow for 
ratemaking purposes the costs incurred by Ohio Power, a utility subsidiary of a reg- 
stered holding company, in buying coal from its subsidiary, even though the cost 
ar exceeded the market price. 

Finally, the States may not be the only appropriate jurisdictions to decide when 
i particular acquisition of a distant utility creates too much market power or con- 
centration of control. So, structural regulation of multi-state holding companies still 
requires a Federal role in addressing interaffiliate transactions, acquisitions of non- 
utility subsidiaries, acquisitions of distant utility companies, and mergers. Given the 
current flaws in the structure of electricity markets, theae changes are too substan- 
tial to adopt without ensuring the appropriate mix of effective regulation and effec- 
tive competition. 
Conclusion 

I would like to conclude by urging the Committee to consider the assessment of 
the Public Utility Holding Company Act in the context of the larger structure of the 
industry and specifically with respect to adopting any changes to the Act. As you 
have heard, the industry is evolving. We must first determine the appropriate mar- 
ket structure and nature of competition within the industry to evaluate the appro- 
priate methods for balancing effective competition and effective regulation. If this 
is not achieved, consumers will not benefit. 

NASUCA urges the Committee not to repeal or weaken the consumer protections 
in PUHCA as embodied in S. 1317 without first ensuring that public utilities are 
subject to effective competition, or effective regulation, where competition would not 
induce efficiency, reduce costs, and advance the interest of consumers. S, 1317 does 
not meet such a standard. 

Thank you again for the opportunity to speak on behalf of the NASUCA and the 
Office of the Ohio Consumers Counsel. 

National Association of State Utility Consumer Advocates 
RESOLUTION 

Stating Continued Opposition to Changes in the Public Utility Holding 
Company Act which Would Weaken Consumer Protections, and Urging the 
Securities and Exchange Commission and the U.S. Congress not to Repeat 
or Weaken the Act without First Ensuring that Public Utility Holding Com- 
panies are Subject to: (1) Effective Competition (Because Effective Competi- 
tion Should Induce Efficiency, Reduce Costs, and Advance the Interests of 
Consumers); or (2) Effective Regulation, Where Effective Competition Does 
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WHEREAS, the National Association of State Utility Consumer Advocates 
(NASUCA) has consistently stated its opposition to changes in the Public Utility 
Molding Company Act (PUHCA) that would weaken consumer protections in that 
Act; and 

WHEREAS, public utility holding companies and their subsidiary companies are af- 
fected with a national public interest in that, among other things, their activities 
extending over many States are not susceptible to effective control by any State; and 

WHEREAS, neither the natural gas industry nor the electric industry currently has 
a fully competitive market structure and utility market power remains pervasive; 

WHEREAS, were PUHCA to be repealed today, neither the remaining regulatory 
scheme nor the current state of competition would be sufficient to protect consum- 

WHEREAS, while effective competition benefits consumers, deregulation under con- 
ditions of unfettered market power harms consumers; and 

Whereas, until utility market power is eliminated, consumers must be protected 
from its exercise through effective regulation; and 

Whereas, weakening the consumer protections in PUHCA is inappropriate with- 
out first ensuring effective competition or effective regulation in those sectors where 
each (or both) is appropriate; and 

Whereas, effective regulation of multi-state public utility holding companies re- 
quires both rate reviews and structural reviews, with a rational allocation of respon- 
sibility between the State and Federal decisionmakers; 

THEREFORE, Be It Resolved that NASUCA urges the Securities and Exchange 
Commission and the U.S. Congress not to repeal or weaken the consumer protec- 
tions in PUHCA without first ensuring that public utility holding companies are 
subject to — (1) Effective Competition (because effective competition should induce 
efficiency, reduce costs, and advance the interests of consumers); or (2) Effective 
Regulation, where effective competition does not exist yet or where competition 
would not induce efficiency, reduce costs, and advance the interest of consumers; 

Be It Further Resolved that NASUCA authorizes its Executive Committee to 
develop specific positions and to take appropriate actions consistent with the terms 
of this resolution. The Executive Committee shall advise the membership of any pro- 
posed action prior to such action if possible. In any event, the Executive Committee 
shall notify the membership of any action taken pursuant to this resolution. 
Approved by: NASUCA, Breckenridge, Colorado — June 6, 1995. 
Submitted by: NASUCA Electricity Committee— Frederick J. Schmidt (NV), Chair; 
Rajnish Barua (DE); Paul Buckley (MD); Barry Cohen (OH); Christopher Cook 
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR D'AMATO 
FROM ELIZABETH A MOLER 
Q.l. In your opinion, what is the best way to protect consumers 
from subsidizing non-utility related activities? 
A.1* The best way to protect consumers from subsidizing non-utility 
related activities is to: (1) ensure that there are no gaps in the 
Commission's authority to effectively regulate the rates of all public 
utilities and natural gas companies; and (2) ensure that Federal 
and State rate regulators have sufficient authority, when necessary 
to protect ratepayers, to inspect the books and records of jurisdic- 
tional utilities and gas companies, any holding company of which 
that utility or gas company is a member, and any associate com- 
pany within the holding company system. 

Q.2. Under S. 1317 will FERC have the necessary authority and ju- 
risdiction to protect consumers from unfair energy rate increase? 
A-2. S. 1317, with the suggested amendments that I have provided 
to the Committee, and in conjunction with the Commission's exist- 
ing authorities under the Federal Power Act (FPA) and Natural 
Gas Act (NGA), would provide the necessary authority to protect 
consumers from unfair energy rate increases. The amendments I 
have suggested are essential to ensure that the access to books and 
records, though strictly limited to information relevant to our rate- 
making function, nevertheless applies to all holding company sys- 
tems. There is no rational basis for distinguishing between exempt 
and registered holding companies where adequate access to books 
and records is concerned. 

Q.3. The SEC indicated in testimony that it was concerned that 
companies not be allowed to fund diversification through affiliate 
transactions. The SEC suggested that the FERC should have broad 
authority to oversee transactions among affiliates and possibly the 
authority to approve affiliate transactions. Does the FERC need 
this additional authority to protect consumers from cross subsidiza- 
tion of non-utility business by the utility and the ratepayer? 
A.3. In my testimony, I have deferred to the SEC's judgment as to 
whether portions of PUHCA's corporate and structural regulation 
should be retained. However, as noted above, I believe that cross- 
subsidization can most effectively be addressed as a rate issue. The 
Commission does not need new regulatory powers to protect con- 
sumers from cross-subsidization of non-utility business if PUHCA 
is repealed and S. 1317 is enacted. S. 1317 would eliminate the 
Ohio Power regulatory gap, which is discussed in my June 6, 1996 
testimony. With that gap eliminated, the Commission has sufficient 
authority under the FPA to preclude public utilities and natural 
gas companies from charging customers for imprudently incurred 
costs and for costs of goods or services that are obtained from an 
affiliate at an above-market price. I do believe very strongly that 
the ability to protect consumers through existing ratemakmg au- 
thority depends upon adequate access to books and records. S. 1317 
would clarify and strengthen the Commission's authority to review 
books and records for all holding company systems so that it can 
protect ratepayers from cross-subsidizing non-utility businesses as 
well as other forms of affiliate abuse. 
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Q.4.a, You have testified that the FERC has the authority to ap- 
prove the disposition or acquisition of energy facilities by public 
utilities. What factors does the FERC use to decide on approval of 
acquisitions and mergers? 

A.4.a. The Commission currently uses six factors to evaluate the 
proposed mergers, acquisitions, or dispositions of jurisdictional fa- 
cilities: 

(1) The effect of the proposed merger, acquisition, or disposition 
on the applicant's costs and rate levels; 

(2) The effect the proposed merger, acquisition, or disposition will 
have on competition; 

(3) The proposed accounting treatment; 

(4) The reasonableness of the purchase price; 

(5) Whether the proposed merger, acquisition, or disposition in- 
volves coercion; and 

(6) Whether the proposed merger, acquisition, or disposition will 
impair effective regulation by the Commission or by the appro- 
priate rate regulatory authorities. 

The Commission is currently reviewing its merger policy. On 
January 31, 1996, the Commission issued a Notice of Inquiry that 
solicited public comments and suggestions for new merger stand- 
ards and procedures that better address the circumstances of tike 
modern electric industry. We are currently reviewing those com- 
ments and plan to issue guidance as to the new factors we will use 
in the next several months. 

Q.4.b. To what extent is market power a consideration in these de- 
cisions? 

A.4.b. Market power, which falls under effect on competition, is one 
of the most important factors in analyzing mergers, acquisitions, 
and dispositions of facilities. In the vast majority of the major 
merger cases the Commission has reviewed, it has set for hearing 
this issue. 

Q.5. The Supreme Court's Ohio Power decision ruled that the 
FERC and State commissions could not rule on utility costs as they 
relate to consumer energy rates, when the costs had been pre- 
viously decided by the SEC. What affect will S.1317 have on the 
ability of the FERC to determine fair costs and utility rates as it 
relates to the Ohio Power decision? 

A.5. S.1317 would remedy the Ohio Power regulatory gap and, 
with the suggested modifications that I have provided to the Com- 
mittee, would give the FERC the ability to determine fair costs and 
utility rates for public utilities and natural gas companies in all 
types of holding company systems. 

Q.6. In your opinion what will the effect of this legislation be as 
the energy industry moves toward competition and deregulation? 
A.6. I believe S. 1317 will help to make the electric utility and nat- 
ural gas industries more competitive by eliminating barriers to 
market entry currently imposed on holding companies but not on 
other market entrants. 
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR SHELBY 
FROM ELIZABETH A. MOLER 
Q.l. What specific new authority does the FERC need if PUHCA 
is repealed? 

A.1. The FERC needs supplemental authority to review the books 
and records of a public utility holding company and any of its mem- 
bers, when necessary to protect ratepayers. 

Q.2. S. 1317 gives greater access to the utility books and records. 
Do you feel that that access should be focused on only what is nec- 
essary for States and FERC to exercise their regulatory jurisdiction 
over utilities? Doesn't FERC already have the authority to obtain 
the books and records of the utilities before it? 
AJ&. I believe that supplemental authority to review the books and 
records should be focused only on access to the books and records 
that is necessary for the Commission to do an effective job in estab- 
lishing jurisdictional rates. S. 1317 does that and the further 
amendments we have suggested make that abundantly clear. The 
Commission currently has authority to obtain access to books and 
records under section 301 of the FPA and section 8 of the NGA. 
However, repeal of PUHCA will open the door to diversification of 
utilities and would undoubtedly provoke controversy over Commis- 
sion access to non-utility books and records. We therefore believe 
*hat repeal should not go forward without clear Congressional di- 
rection that the Commission may review the books and records of 
anyone in a holding company system if necessary for purposes of 
establishing customer rates under existing ratemaking authority. 



Q.l. a. A year ago, SEC published a comprehensive report on the 
PUHCA. In that report the Division of Investment Management 
stated that: 'The 1935 Act had accomplished its basic purpose and 
that its remaining provisions, to a large extent, either duplicated 
other State or Federal regulation or otherwise were no longer nec- 
essary to prevent recurrence of the abuses that led to its enact- 
ment." Please discuss which provisions of PUHCA are duplicative, 
which are unnecessary, and why? 

A.l.a. The SEC staffs June 1995 report concluded that although 
certain provisions of the Public Utility Holding Company Act of 
1935, relating to transactions among affiliated companies in the 
multi-state holding company systems, continue to provide consumer 
protections and to facilitate other utility regulation, many of the 
major provisions are no longer needed. These provisions either 
largely duplicate regulation by other Federal and State agencies or 
are no longer needed to prevent the abuses that existed in 1935. 

Examples of Holding Company Act provisions that duplicate 
other Federal and State regulation include the following: 

(i) Issuance of Securities by Utilities: Sections 6(a) and 7 of the 
Holding Company Act require SEC approval of the issuance and 
sale of securities by utility subsidiaries of registered holding com- 
panies, subject to some exceptions and exemptions. Most States 
have jurisdiction to approve the issuance and sale of securities by 
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utility companies within their jurisdiction. 1 Further, if the State 
commission in the State where a utility company is organized and 
operating does not review that utility's securities issuances, the 
Federal Energy Regulatory Commission (FERC) may have jurisdic- 
tion to approve such transactions. 2 In many cases, regulation of 
utility securities issuances under the Holding Company Act dupli- 
cates this State and other Federal regulation * 

(ii) Approval of Mergers: Sections 9(a) and 10 of the Holding 
Company Act requires the SEC's approval of: (1) an acquisition of 
securities or utility assets by a registered holding company and its 
subsidiaries; and (2) an acquisition of utility securities by any per- 
son if that person is, or would thereby become, affiliated with more 
than one utility company. These requirements duplicate other regu- 
lation at both the Federal and State level. The FERC has jurisdic- 
tion to review and approve any sale, lease, merger, or consolidation 
by utilities of jurisdictional facilities and any acquisition by a util- 
ity of securities of another utility, 4 and its review largely parallels 
the review by the SEC. 5 A substantial number of the State commis- 
sions have jurisdiction over combinations of utility companies, 
through authority to review mergers and/or acquisitions of utility 
assets and securities. 6 And, moreover, the possible anticompetitive 
effects of proposed utility mergers are also reviewed by the Depart- 
ment of Justice and the Federal Trade Commission. 

The following are examples of provisions of the Holding Company 
Act that are no longer necessary: 

(i) Issuance of Securities: In 1935, investors and consumers need- 
ed protection against deceptive financing practices in which some i 
holding companies engaged, including issuing securities on the a 
basis of inflated asset values. 7 Consumers were harmed because « 
they bore the costs of overcapitalized utilities, and investors were st 
harmed because they did not have adequate information concerning^ 
their investments. Today, the Holding Company Act's provisions.* 
with respect to issuance of securities by registered system compa — 
nies are no longer necessary because of several factors not presents 
in 1935: 

• The other statutes administered by the SEC create a comprehen- 
sive system of disclosure regulation that is intended to provider 
investors with the information they need to make informed in- 



'According to a survey of State regulation undertaken in conjunction with the report by the 
Commission staff and the National Association of Regulatory Utility Commissioners (NARUC), 
only 4 of the 43 jurisdictions responding indicated that they do not have jurisdiction over utility 
financing transactions. See Appendix A to the June 1995 report. 

'Federal Power Act, {824c. This jurisdiction extends to utilities that are engaged in trans- 
mission of electric energy or sales of electric energy at wholesale. At present, the FERC doe* 
not review issuances of securities that are subject to the Holding Company Act. Federal Power 
Act, S 318. 

'At present, some securities issuances by utility companies in registered systems are exempt 
from the requirement of prior SEC approval, if the issuance is approved by the appropriate 
State commiasion and the proceeds are used to finance the utility company's business. However, 
the utility is still subject to reporting requirements with respect to these transactions, and some 
transactions are not entitled to the exemption. See rule 52. 

• Federal Power Act, § 824b. 

'See the response to 0.2. 

'According to the NARUC survey, 33 of the 43 commissions responding to the question radi- 
cated that they have jurisdiction over utility mergers; 30 of the 43 respondents stated that they 
regulate' acquisitions of utility assets; and 35 respondents indicated jurisdiction over utility 
acquisitions in at least some factual situations. 

''See section KbHl) of the Holding Company Act. 
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vestment decisions. This regulation was in its infancy in 1935. 
Its coverage is now extensive. 

• Accounting standards have improved and become uniform, there- 
by reducing the possibility that the unsound accounting practices 
that led, in part, to the enactment of the Holding Company Act, 
would recur. 

*■ The financial industry has developed significantly in the last 60 
years. Underwriters conduct "due diligence" reviews of companies 
offering securities, rating agencies maintain surveillance of the 
financial condition of public companies, and institutional and in- 
dividual investors are more sophisticated and have access to ex- 
tensive analysis by industry experts. 

* As discussed above, State commissions now take a more active 
role in reviewing financing transactions involving the utilities 
subject to their jurisdiction. 

In addition, other provisions of the Holding Company Act may be 
unnecessarily restrictive. These include the following: 

(i) Integration Requirements: The integration requirements of the 
Holding Company Act have been interpreted to preclude a domestic 
holding company from owning utility companies in distant States. 
The requirements were imposed, in part, because Congress believed 
that local utilities would be more efficient and susceptible to effec- 
tive regulation than the existing holding companies. Today, how- 
ever, efficiency considerations may argue in favor of allowing hold- 
ing companies to own utilities in noncontiguous States. Consumers 
in different States often have different demands for energy, and a 
company serving several States may make more efficient use of its 
generation and transmission facilities. Also, there are often signifi- 
cant administrative cost savings from utility mergers, savings that 
Have little to do with whether the utilities serve contiguous areas. 
Another feature of the integration requirements is the constraint 
they may place on ownership of combined gas and electric utility 
properties t>y registered holding companies. The SEC has consid- 
ered a combination of gas and electric properties not to constitute 
a single integrated system and has required electric registered 
holding companies that seek to own gas utility properties to satisfy 
the requirements of the A-B-C clauses of section 11(b)(1) concern- 
ing additional integrated system. 8 The Commission has construed 
these clauses narrowly to permit ownership only where the addi- 
tional system, if separated from the principal system, would be in- 
capable of independent economic operations. This approach is out 
of step with the current direction of the utility industry. As the 
SEC has noted both in the report and in recent orders, the energy 
markets are no longer purely gas or electric, but are becoming in- 
creasingly integrated, and the ability to compete in those markets 
depends on the ability of a company to provide a full array of en- 
ergy options. 9 

(ii) Diversification: The Holding Company Act limits the "other," 
i.e., non-utility, businesses in which a registered holding company 
and its subsidiaries may engage to those that are "reasonably inci- 



■ In contrast, the SEC has routinely permitted the ownership of both gas and electric facilities 
by exempt intrastate holding companies. 

"See, e.g.. Consolidated Natural Gat Co., Holding Co. Act Release No. 26512 (April 30, 199B). 
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dental, or economically necessary or appropriate" to the operation 
of the integrated utility system, on a finding that they are "nec- 
essary or appropriate in the public interest or for the protection of 
investors or consumers and not detrimental to the functioning of 
such system or systems." 10 As discussed in the report, the Commis- 
sion interpreted these provisions strictly in the early years of its 
administration of the Holding Company Act, to carry out the statu- 
tory purposes. 11 In recent years, the Commission has construed 
section 1Kb) more expansively, consistent with the statutory pur- 
poses, in response to changes in the utility industry. 12 

There are limits, however, to the extent to which the interpreta- 
tion of the Holding Company Act can be liberalized to accommodate 
changes in the industry, and some beneficial activities may be pre- 
cluded. Moreover, only companies in registered holding company 
systems are subject to these limitations, while the exempt holding 
companies and stand-alone utility companies can engage freely in 
non-utility activities, subject to any State regulation. 1 " Repeal of 
the diversification restrictions of the Holding Company Act would 
level the competitive playing field. 

Of course, not every investment by a registered holding company 
in a non-utility business will prove profitable. Indeed, ventures by 
exempt holding companies into unrelated businesses such as bank- 
ing, drug stores, and real estate have proven largely unsuccessful. 
On balance, however, it would appear that, if the consumers are 
protected by other Federal and State statutes, as discussed below, 
benefits may be achieved by removing the Holding Company Act's 
diversification restrictions. 

Investors are already protected by the disclosure required under 
the Securities Act of 1933 and the Securities Exchange Act of 1934. 
The disclosure requirements under these laws are designed to en- 
sure that investors have the information they need regardless of 
how diverse and complex the operations of a company may be. 

The primary risks to consumers with respect to diversification 
are the risks of self-dealing and cross-subsidization. When a utility 
acquires goods and services from a non-utility affiliate, the poten- 
tial exists for the utility to pass excess charges through to its cus- 
tomers. To insulate ratepayers from the risk of self-dealing, the 
FERC and the States need authority to review affiliate transfer 
charges and to disallow improper charges. Cross subsidization oc- 
curs when losses or costs related to the non-utility activity are 
borne by the registered holding company's utility subsidiaries. This 
occurs most typically when the holding company improperly allo- 
cates shared costs, such as costs of capital, management services 



10 Section ll(bXl) of the Holding Company Act. The language cited is that of the so-tailed 
"other business" clauses. 

1 * Aa the report notea, unsuccessful diversification was one of the factors that led to the finan- 
cial difficulties of many holding companies prior to enactment of the Holding Company Act. 

1J Many activities that are classified as "other" businesses under the Holding Company Act 
are becoming integral parts of the modern utility business. For instance, the marketing and 
brokering of energy commodities, and the proviaion of energy and demand aide management 
services, have become important components of utility operations and. as such, have been ap- 
proved by the SEC in many cases. See, e.g.. Consolidated Natural Gat Co., cited above, and New 
England Electric System. Holding Co. Act Release No. 22719 (November 19, 1982). 

"In a telephone survey following up on responses to the NARUC survey, 12 of a total of 43 
State commissions responding indicated that they have jurisdiction over diversified activities of 
utilities in addition to the ability to disallow diversification costs and losses in the context of 
ratemaking. 
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or similar costs, between utility and non-utility subsidiaries in 
holding company systems. 

The features of the Holding Company Act that would be pre- 
served under the SEC's recommendation of conditional repeal are 
directed at prevention of these abuses. The report recommends that 
the States and the FERC be given adequate tools to protect con- 
sumers from the risks associated with transactions among affili- 
ated companies in multi-state holding company systems. S. 1317 
would go far to achieve these results, by giving the FERC and the 
State commissions access to the information they would need to 
protect consumers. 

Q.l.b. Currently, to what extent does the SEC use PUHCA to pro- 
tect utility ratepayers from unfair cost allocations? 
A.l.b. Section 13(a) of the Holding Company Act prohibits reg- 
istered holding companies from entering into or performing any 
service, sales, and construction contracts with an associate utility 
company, except in limited circumstances provided by rule. 14 Sec- 
tion 13(b) permits a subsidiary company of a registered holding 
company to enter into or perform any service, sales, or construction 
contract with an associate company only in accordance with such 
terms and conditions as the SEC shall prescribe by rule as "nec- 
essary or appropriate in the public interest or for the protection of 
investors or consumers and to insure that such contracts are per- 
formed economically and efficiently for the benefit of such associate 
companies at cost, fairly and equitably allocated among such com- 
panies." 1B 

There are no fixed quantitative yardsticks or similar criteria to 
supplement the statutory guidelines. Among other things, the Com- 
mission must find that the proposed activities are reasonably inci- 
dental, or economically necessary or appropriate to the operations 
of the public utility system and consistent with the interests of in- 
vestors and consumers. 16 In addition, if the company is intended 
primarily to perform services or construction for, or sell goods to, 
associate companies, the Commission must find, also by order upon 
application, that the company is organized and conducted to ensure 
"efficient and economical performance of services or construction or 



"Under current rule 86, a registered holding company may sell goods to, or perform services 
for, associate utilities and service companies when the holding company is primarily an operat- 
ing company, in emergencies, when the transaction is for a small dollar amount, or when the 
goods to be sold were bought for the holding company's own use or are sold incidentally to a 

"The exploitation of utility companies in holding company systems through contracts for var- 
ious aspects of the utility business, such as engineering, construction, accounting, budgeting, 
and general management and supervision, waa one of the principal abuses that the Holding 
Company Act waa intended to remedy. See section l(bX2) (identifying as abuses the "excessive 
charges' that utility subsidiaries had to pay to service and supply affiliates resulting from "an 
absence of arm's-length bargaining" and the allocation of coats among holding company subsidi- 
aries to thwart effective State regulation). 

The current rules under section 13(b) provide limited exemptions from the requirement of 
SEC approval of affiliate transactions. See rule 81 (exemption for sale of water, telephone, trans- 
portation, or similar goods or services subject to public regulation and made on terms com- 
parable to those applicable to other customers); and rule 85 (exempting limited subsidiaries and 
transactions from the requirement of prior SEC approval). 

"Sections 9, 10, and 11. As discussed above, the Commission has interpreted the "other busi- 
ness" clauses of section 11 to require a functional relationship between non-utility activities and 
the core utility business of a registered holding company. 
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sale of goods for the benefit of associate companies, at cost fairly 
and equitably allocated among them." 17 

In some instances, the Commission is asked to review a particu- 
lar proposed intrasystem contract. Often, however, the applicant 
submits a proposed intrasystem agreement that establishes the 
framework under which the services will be rendered or goods sold 
to associate companies. The Commission considers the proposed ar- 
rangements to determine, among other things, whether the pro- 
posed contracts will be performed economically and efficiently for 
the benefit of associate companies, at an appropriate price, fairly 
and equitably allocated among such companies. 18 

Generally, a company must receive Commission approval before 
it can engage in intrasystem transactions. 19 Once the company is 
authorized to engage in such activities, specific transactions may 
proceed, in compliance with applicable rules, without the need for 
further authorization. 20 Under the rules, a subsidiary generally 
must perform services or construction for, or sell goods to, an asso- 
ciate company at cost. 21 Sales of goods produced by the seller, how- 
ever, are excluded from the at-cost requirement. Instead, the rules 
prescribe a lower-of-cost or market standard, "to insure that the 
price of such sales shall be in line with competitive prices of inde- 
pendent sellers." 22 

In 1995, billings under intrasystem service, sales, and construc- 
tion contracts, excluding fuel contracts, totalled approximately $4.4 
billion. Of these, approximately $4.2 billion were related to gas and 
electric utility operations. 

The registered holding company is required to report the intra- 
system transactions on its annual report on Form U5S; subsidiary 
service companies file comprehensive annual reports on Form U- 
13-60. The Commission also conducts periodic audits of the books 
and records of these companies to ensure compliance with the re- 
quirements of section 13 and rules thereunder r 3 As diversification 
into other businesses grows, and transactions between these busi- 
ness entities and the other companies in registered systems in- 
crease, these audits take on a greater significance for protection of 



Rule 88(bi, adopted pursuant to section 13(b) of the Holding Company Ait. 



fi(b), adopted pursuant t( 
n 13 of the Holding Con 



I, 1992) (regarding o 

of registered holding company would assume operating responsibility for nuclear power project). 

'"Section 9(a) of the Holding Company Act requires prior approval, under Che stattdsrdi of 
section 10, "for any registered holding company or subsidiary company thereof ... to sequin, 
directly or indirectly, any securities or utility assets or any other interest in any business." 

™ Thus, although transactions, and not contracts, are subject to the Act, the Commission, m 
authorizing the former, effectively approves the latter. 

" Rule 90. 

"Rule 92(b). See Holding Co, Act Release No. 125 (March 30, 1936) (discussing standsrd f* 
seller-produced goods). See alio rule 83 (regarding transactions with foreign associate eompn- 

In unusual circumstances, such as were involved in the orders considered in Ohio Power Co. 
v. FERC, 954 F.2d 779 (D.C. Cir.), cert, denied, 113 S.Ct. 4B3 (1992), the Commission hat, s) 
order, authorized transfers of seller-produced goods at cost — where cost was anticipated to ex- 
ceed a comparable market price, Ohio Power, by requesting orders, effectively sought a vsrisaa 
from rule 92, which prescribes a lower of cost or market standard for transfers of seller-produced 
goods. The Commission issued its orders at a time when captive coal operations were thought 
desirable to provide a stable and secure fuel supply to system operating companies, and so bene- 
fit utility consumers. See Statement of the Securities and Exchange Commission on S. 644, Tta 
Multistats Utility Company Consumer Protection Act of 1993 (May 25, 1993). 

"The audit program seeks to eliminate or correct abuses such as overcharging: inflated cost 
billing', misallocation of cost, charges to utility consumers for costs that directly benefit share- 
holders; mismanagement; lack of cost, quality, or internal controls; undefined or faulty lines « 
communications; improper accounting controls; and improper financial reporting. 
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consumers and facilitation of the State commissions' consideration 
of costs in connection with the performance of their ratemaking 
functions. 

For the 13-year period from 1983 to 1995, the Commission re- 
ported some $307 million in savings for consumers. These savings 
were achieved by a combination of staff review of filings and more 
than 30 audits of service company and fuel procurement subsidiary 
operations. One audit alone resulted in consumer savings of ap- 
proximately $1.5 million. 

Q.2.H. Under PUHCA the SEC must approve any acquisitions by 
the registered utility holding companies. However, in its report 
the Division of Investment Management discussed the SEC's policy 
to "watchfully defei" to the decisions of the FERC and the State 
regulators regarding acquisitions, investments, and affiliate trans- 
actions. To what extent does the SEC participate in reviewing ac- 
quisitions, investments, and affiliate transactions? 
A.2.a. Section 9(a) of the Holding Company Act requires prior Com- 
mission approval of a proposed acquisition: (1) by a registered hold- 
ing company or its subsidiary of securities or utility assets; 24 and 
(2) by any person of utility securities, if the person is, or would 
thereby become, affiliated with two or more utilities. 25 As discussed 
in response to Q.2.b., the SEC is required to consider a number of 
factors and issues in determining whether to approve these trans- 
actions. The FERC also has the jurisdiction to review and approve 
the Bale, lease, merger, or consolidation by utilities of jurisdictional 
facilities and any acquisition by a utility of securities of another 
utility. 26 

In some cases, the matters reviewed by the two agencies overlap 
and separate consideration of these matters by each would be du- 
plicative. Both the SEC and the FERC consider, among other 
things, the reasonableness of the purchase price, the effect on com- 
petition and the impact on State and Federal regulation. In recent 
.years, the SEC has looked to the FERC's analysis of issues that are 
closely linked to operations and has deferred to its determina- 
"tions. 27 The June 1995 report recommended that the SEC continue 
"to "watchfully defer" to the substantive findings of other agencies 
: iti appropriate cases. 

As discussed in the response to Questions A.I., the SEC reviews 
^investments in non-utility businesses and transactions among af- 
filiated companies in registered holding company systems under 
~*^l^e relevant provisions of the Holding Company Act and considers 
"tine facts of each proposal and the relevant legal standards (as dis- 
cussed in the response to the next question). The SEC has not de- 
"fferred to the findings of other regulators in considering these types 
of proposals. 

<^.Z.b. What does the SEC consider in reviewing these transactions 
and acquisitions? 

"Section EHaXl) of the Holding Company Act. 
"Section 9laX2)ofthe Holding Company Act. 
s 'See the response to Q la. above. 
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A.2.b. The following standards of the Holding Company Act apply 
to review and approval of the transactions mentioned in part a. of 
this question: 

(i) Acquisition of Securities or Utility Assets: Section 10(a) speci- 
fies the information to be included in an application for approval 
of these transactions. Section 10(b) requires that, if applicable 
State laws are complied with, the SEC shall approve an acquisition 
unless it finds that: 

• The acquisition will tend toward interlocking relations or the 
concentration of control of utilities detrimental to the public in- 
terest or the interest of investors or consumers; 

• The consideration and fees paid in connection with the acquisi- 
tion is not reasonable or is not fair in relation to the sums in- 
vested or the earning capacity of the assets to be acquired; or 

• The acquisition will complicate the capital structure of the sys- 
tem or be detrimental to the public interest or the interest of in- 
vestors or consumers or the proper functioning of the holding 
company system. 

Section 10(c) provides, however, that the SEC may not approve 
an acquisition that would contravene certain State laws with re- 
spect to ownership of combination gas/electric utilities, or that 
would be detrimental to the provisions of section 11, including the 
requirement that the operations of a registered holding company 
system be limited to a single integrated utility system and certain 
additional systems and incidental businesses. This section also pro- 
hibits approval of an acquisition unless the SEC finds that it will 
serve the public interest by tending toward the economical and effi- 
cient development of an integrated utility system. 

(ii) Acquisition of Interests in "Other" Businesses: This type of 
acquisition is also subject to the relevant standards of section 10, 
discussed above. 

(iii) Affiliate Transactions: The requirements of the Holding Com- 
pany Act with respect to affiliate transactions are discussed above 
in response to Q.l.b. 

Q.3. The energy industry has changed substantially in the 60 years 
smce PUHCA was enacted. The SEC has worked to keep up with 
these changes through administrative action and reinterpretations 
of the 1935 Act. Why does the SEC recommend conditional repeal 
over continued administrative action to change PUHCA? 
A>3. As the 1995 report noted, the SEC haB long recognized that 
the current regulatory system imposes significant costs, in direct 
administrative charges and foregone economies of scale and scope, 
that often cannot be justified in terms of benefits to the utility in- 
vestors. Acting under authority in the Securities Act and the Ex- 
change Act, the SEC has, over the past 6 decades, created a com- 
prehensive system of investor protection that obviates the need for 
many of the specialized provisions of the Holding Company Act. 28 

The 1995 report concluded, however, that the Holding Company 
Act continues to play a role in protecting energy consumers. Most 
importantly, the SEC can obtain, audit, and oversee a multi-state 
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holding company system's books and records, particularly in regard 
to affiliate transactions. The staff, therefore, recommended that 
Congress repeal the statute and, at the same time, enact new 
provisions to ensure access to books and records required for the 
effective discharge of a State's regulatory responsibilities and to es- 
tablish Federal audit authority and oversight of intrasystem trans- 
actions. 

Pending Congressional action to repeal or amend the Holding 
Company Act substantially, the SEC staff proposed a number of 
administrative reforms to streamline regulation and reduce regu- 
latory burdens and, at the same time, continue to provide needed 
protections pursuant to the mandate of the Holding Company Act. 
These reforms were intended as interim measures to modernize 
and simplify regulation, reduce the delay inherent in the current 
administration of the Act, and minimize regulatory overlap. The 
amount of reform that can be accomplished administratively is nec- 
essarily limited. 

RESPONSE TO WRITTEN QUESTIONS OF SENATOR SHELBY 
FROM EARRY P. RAREASH 
Q.l. I would like to commend the Commission and its staff for the 
thoughtful and detailed Study that the Division of Investment 
Management offered last summer. Therein, the staff carefully con- 
sidered the interests, both investors and consumers, that the 1935 
Act is designed to protect. The staff concluded the interests of in- 
vestors was adequately protected by other Federal securities laws. 
The staff further concluded that for the reasons expressed in the 
Study, repeal of the 1935 Act is appropriate at this time, provided 
certain consumer safeguards are preserved and administered by 
Jie Federal Energy Regulatory Commission. Do you continue to 
mpport the conclusion of the Study with respect to repeal? 
V.l. The SEC continues to believe that, with the exception of a few 
imited provisions that provide meaningful consumer protections, 
he provisions in the Holding Company Act are outdated and un- 
lecessary. The SEC recommends repeal of the Holding Company 
Kct, conditioned on preserving those few provisions. The provisions 
x> be preserved relate to providing the State and the FERC the 
neans to protect utility consumers against potential detriment 
Tom transactions among affiliated companies in registered sys- 
tems. S. 1317 largely effects this recommendation, and the SEC 
rtrongly supports its enactment. 

EJ.2. The Study further concluded that the SEC, pending legislative 
jonsideration of the 1935 Act, should act administratively to mod- 
ernize and simplify regulation, reduce the delay inherent in the 
current administration of the 1935 Act, and minimize regulatory 
overlap. One such effort was proposed rule 58 announced at last 
summer's open meeting of the SEC. I understand that the notice 
period for public comments expired in September, 1995. When do 
you believe that SEC will consider adopting proposed rule 58? 
A.2. Several circumstances explain the time that has elapsed be- 
tween proposal of and action on the rules: 

First, while the staff of the SEC has been working diligently on 
the rule proposals, the issues involved in these matters are numer- 
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ous and complex. Significant staff time is involved in researching 
and resolving these issues, and review at many levels in the SEC 
is required. 

Second, the Office of Public Utility Regulation in the Division of 
Investment Management has experienced significant turnover re- 
cently, at a time when the magnitude and complexity of the filings 
to be reviewed are increasing dramatically, in part because of the 
recommendations in the SEC report. Action on the proposed rules 
remains a top priority of the Office, but other types of transaction- 
related matters often impose urgent demands on staff time and de- 
flect attention from other larger, longer-term projects such as 
rulemakings. We are in the process of assessing the staffing level 
in the Office of Public Utility Regulation and will take any action 
that is warranted to provide the resources needed for effective and 
timely administration of the Holding Company Act. 

Finally, the potential for court challenge of rules under the Hold- 
ing Company Act has placed additional pressures on the staff in 
developing those rules. The divergence of views regarding restruc- 
turing of the utility industry has resulted in a number of Commis- 
sion rulemaking and exemptive orders under the Holding Company 
Act being appealed to various Federal courts. We believe that adop- 
tion of the present rulemaking proposals may well be similarly 
challenged. In light of possible court challenge, thorough and com- 
plete review and consideration of all comments received with re- 
spect to the rule initiatives, and exhaustive analysis of all issues, 
which the staff always strives to undertake, assume even greater 
importance. 

Although the amount of time that has passed since rule 58 was 
proposed can be explained and is justifiable, Chairman Arthur 
Levitt has asked the staff to redouble its efforts to complete its con- 
sideration of the proposal. The staff's consideration of proposed 
rule 58 and related rules is nearing completion, and it expects to 
present recommendations to the SEC with respect to the proposals 
within the next 4 to 6 weeks. 

Q.3. The Study recognized that the utility industry, particularly 
the electric industry, is undergoing rapid change as it moves from 
a regulated monopoly to a more competitive industry. Is the Com- 
mission still of the opinion that the SEC should not frustrate en- 
ergy policy initiatives that are being developed by the States and 
the FERC, but instead should accommodate evolving energy policy 
to the maximum extent possible until repeal is achieved? As soon 
as possible after this hearing, would you please provide this Com- 
mittee with a detailed list of significant actions the SEC has taken 
since the SEC study was released to remove the 1935 Act as an ob- 
stacle to the new evolving energy policy? 

A^. The SEC still believes that, pending legislative action to repeal 
or significantly amend the Holding Company Act, implementation 
of administrative reforms is appropriate to modernize and simplify 
regulation, reduce the delay inherent in administration of the Hold- 
ing Company Act and minimize regulatory overlap, in each case 
consistent with the purposes of and protections mandated by the 
Holding Company Act. It must be emphasized, however, that the 
Act provides a fairly inflexible framework for regulation, and the 
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of reform that can be accomplished administratively within 
imework to change the direction of public utility holding 
y regulation, is necessarily limited. The SEC will stream- 
ulation wherever possible and appropriate, but it cannot re- 
l Holding Company Act through administrative action. The 
j the exclusive province of the Congress, 
the report, the SEC has taken, or is considering, a number 
is to carry out the administrative reforms recommended by 
irt. These actions include the following: 
w Financing Plans: The SEC has authorized registered 
lg company systems to engage in a stated amount of financ- 
ier a 5-year period, as appropriate, without specification as 

specific terms, timing, or amount of each issuance. Securi- 
ty be issued under these orders without further authoriza- 
f the SEC, so long as specified conditions are maintained 
he terms of the securities are within stated parameters. 
g., Consolidated Natural Gas Co., Holding Co. Act Release 
3500 (March 28, 1996); and National Fuel Gas Co., Holding 
:t Release No. 26443 (December 28, 1995). 
^•Related Diversification: The SEC has authorized reg- 
d holding companies to participate in integrated energy 
its, throughout the United States, by means of marketing 
irokering of all energy commodities, rather than just the 
)f energy in which their utility subsidiaries deal. See, e.g., 
•lidated Natural Gas Co., Holding Co. Act Release No. 
: (April 30, 1996); and New England Electric System, Hold- 
o. Act Release No. 26520 (May 23, 1996). These orders rep- 
t an expansion of the Commission's interpretation of the 
■" business standards of section 11(b)(1) to take account of 
rotation of the utility industry and the integrated energy 
3ts. Other proposals are pending that would expand the 

of diversified activities in which registered system compa- 
ould engage. See, e.g., Northeast Utilities, File No. 8825. 
■ation Issues: The SEC is considering several acquisitions of 
' securities or assets that involve more flexible interpreta- 
of the Holding Company Act's integration standards. These 
rs will be considered on a case-by-case basis, in light of the 
-ements of the Holding Company Act, the interests to be 
;ted, the views of other regulators, and the economies and 
ncies to be gained. See, e.g., MCN Corp., Pile No. 70-8731; 
Tew Century Energies Corp., File No. 70-8787. 
end Payments: The SEC is considering a request by certain 
tility subsidiaries of a registered electric holding company 
thorization to pay dividends out of capital or unearned sur- 
■ather than retained earnings. Southern Co., File No. 70- 
The applicants assert that such dividend payment practices 
no consumer protection implications, would serve the inter - 
if the primary investor in the subsidiaries, the registered 
lg company, and would continue to be subject to State law 
•ements, contractual limitations, and oversight by the finan- 
tarkets. 

taking: The SEC expects to take action shortly on a new 
'8 that would exempt from the requirement of prior SEC ap- 
I acquisitions of securities of companies engaged in certain 
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energy-related or gas-related non-utility businesses, and on 
amendments to rules 45 and 52 that would expand existing ex- 
emptions for financings by utility and non-utility subsidiaries of 
registered holding companies. 

• Informal Advice: The SEC staff has received a large number of 
requests for informal advice on matters arising out of the study. 
Inquiries are dealt with by meetings with representatives of the 
company that seeks advice, and by verbal responses to letters 
and telephone inquiries. A significant amount of staff time is 
dedicated to these requests. 

Please let us know if further information is desired. 
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The Honorable Alfonse D'Amato 

Chairman 

Committee on Bulking, Housing and Urban Affairs 

United Stales Senate 

Washington, D.C 20510 

Dear Mi. Chairnian: 

On behalf of the National Association of Regulatory Utility Commissioners (NARUC), 
we write to thank you for having provided the NARUC an .opportunity to recommend 
improvements to S. 1317, the Public Utility Holding Company Act of 1995 While we 
appreciate you including some of our recommended changes to the bill, the NARUC suggests 
further changes to S. 1317 as currently drafted. 

The NARUC supports your efforts to enhance States' abilhy to obtain, and enforce the 
ability to obtain, access to the books and records of utility holding companies, regardless of a 
company's current legal status and where such information is located. We also ale pleased 
that the manager's amendment to be offered at the full committee includes changes to ensure 
that exemptive authorities extended to the Federal Energy Regulatory Commission do no) 
preempt or restrict State oversight of utility holding companies. 

At the same time, however, the NARUC is deeply concerned about the bill's repeal of 
recently enacted provisions which protect consumers against potential abuses by multistat* 
utility holding companies and their affiliates. These protections include those contained in 
sections 32, 33 and 34 of the Act which address utility holding company ventures into exempt 
wholesale generators (EWG), foreign utility companies (FUCO) and exempt 
telecommunications companies (ETC). Congress deemed as recently as Ave months ago that 
these provisions were necessary due to actual and potential adverse impacts on consumers 
resulting from speculative diversifications. State commissions also believe they may be even 
more relevant today as the number of utility mergers and acquisitions by and between utilities 
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The Honorable Alfdnse M. D'Amsto 
June 25, 1996 



The NARUC also is concerned thai the one-year time period between enactment of [he 
bill and its effective date may be insufficient for States to obtain from theii respective 
legislatures the authorities needed to properly oversee holding company activities. Many 
Stale legislatures meet only once every two yeais. Indeed, while most States legislatures that 
convene biennially would be meeting next year, still others would not enjoy the same 
opportunities 10 furnish their respective regulators with the authorities needed to oversee 
utility holding companies. For this reason, the NARUC supports providing States a minimum 
of two years during which their legislatures may consider legislation granting commissions 
needed authorities prior to S. 1317 becoming effective. 

Finally, please find attached the NARUC responses to your and Senator Shelby's 
questions for the purpose of the committee's hearing record. As discussed in the NARUCs 
responses to your questions, we anticipate that section 107 of the bill (now reflected as §10 of 
the manager's amendment) will continue to preserve State authority to properly oversee 
multistat utility holding companies. The NARUC would be very concerned if this provision 
could be construed to allow for the preemption of State regulatory jurisdiction. 

Again, the NARUC appreciates the opportunity to work with you to ensure that State 
commissions are able to sufficiently protect consumers as the Public Utility Holding Company 
Act is repealed and competitive policies are advanced at the State and Federal levels. We 
look forward to continue working with you as S. 1317 proceeds through Congress. 
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR D'AMATO 
FROM ROBERT W. GEE 

.1. Do you think that S. 1317 provides the State commissions with 
fficient authority to be able to fairly determine rates for cus- 
mers of interstate companies? 

1. It is NARUC's position that legislation repealing or reforming 
e Public Utility Holding Company Act (PUHCA) must not pre- 
lpt or restrict the authority of State regulatory commissions to 
sure that the activities of multi-state utility holding companies 

not harm the interests of utility consumers. In addition, NARUC 
lievea that because such interstate activities may be beyond the 
ach of the State commissions acting under the provisions of State 
iv, any PUHCA legislation must affirmatively grant State com- 
iaaions an enforceable right of access to all books and records of 
ility holding companies relating to transactions that could di- 
ctly or indirectly affect utility consumers. 

Moreover, in addition to access to books and records, NARUC has 
ipported provisions included in recent amendments to PUHCA 
ntained in the 1992 Energy Policy Act and the 1996 Telecommu- 
cations Act which' provide State commissions with the opportu- 
ty to condition or disapprove certain transactions between utility 
mpanies and their affiliates in such diversified lines of business 
wholesale generation, foreign utility operations, and provision of 
lecommunications services. See PUHCA sections 32-34. 
In light of these positions, NARUC recommends that S. 1317 be 
vised in the following respects: 

We are pleased that section 207 of S. 1317 seeks to preserve the 
State's authority from Federal preemption. However, we are con- 
cerned that despite this provision, the ability of the State com- 
missions to regulate or condition holding company activities that 
affect consumer interests may be preempted on Commerce 
Clause or other statutory groundB beyond S. 1317. Accordingly, 
we recommend that section 207 be revised to read as follows: 
"Nothing in this Act shall preclude the Commission or a 
State commission from exercising its jurisdiction under 
otherwise applicable law to protect utility consumers. The 
protection of retail utility customers under State law is ex- 
pressly authorized." 
In the areas of holding company diversification into wholesale 
generation, foreign utilities, and telecommunications, Congress 
has very recently determined that special protection for consum- 
ers is necessary. We are very concerned that S. 1317 would re- 
peal these sections so soon after their enactment. Accordingly, 
the bill should be amended to ensure that provisions of sections 
32, 33, and 34 of PUHCA which provide these protections remain 
in effect. 

.2. There has been some concern expressed by utilities that in the 
ike of this legislation States will enact "mini-PUHCA" type stat- 
es. What do you think the response of State Public Service Com- 
issions to this legislation will be? 

2. First of all, we find it ironic that utilities are concerned that 
ates will enact legislation in response to the repeal of PUHCA 
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when it is the same utilities that are now claiming that the proper 
focus of consumer protection is State regulation and not PUHCA. 
Given their statements supporting State statutory provisions nec- 
essary to protect utility consumers, we fully expect that holding 
companies will work with affected State commissions and legisla- 
tures to enact legislation to fill the gaps created by PUHCA repeal. 

If legislation such as S. 1317 is enacted, we anticipate that each 
State commission, whether or not they now regulate a registered 
or exempt holding company, will assess the impact of the removal 
of PUHCA's restrictions and prohibitions on their consumers, and 
then issue regulations and/or seek legislation necessary to ensure 
that expanded holding company activities do not harm consumers. 
It is because this process will take some time that we strongly ad- 
vocate a 2-year transition period before S. 1317 takes effect. 
Q.3. The Supreme Court's Ohio Power decision ruled that the 
FERC and State commissions could not rule on utility costs as they 
relate to consumer energy rates, when the costs had been pre- 
viously decided by the SEC. What affect will S.1317 have on the 
ability of the FERC to determine fair costs and utility rates as it 
relates to the Ohio Power decision? 

A.3. For the record, the Ohio Power decision was issued by the U.S. 
Court of Appeals for the District of Columbia Circuit, and only in- 
volved the authority of FERC to regulate the pass-through of non- 
power related costs in the wholesale rates of a registered holding 
company's utility subsidiary. Ohio Power Co. v. FERC, 954 F.2d 
779 (D.C. Cir. 1992). The authority of State commissions to regu- 
late the pass-through of costs in retail rates was not at issue in the 
case. 

By repealing section 13 of PUHCA, the source of the SEC's au- 
thority at issue in Ohio Power, S. 1317 would restore authority to 
FERC that was removed by the Court of Appeals, and remove any 
implication that State regulatory authority might be preemptible 
under PUHCA. However, the legislation should not grandfather ex- 
isting interaffiliate contracts for goods and services that are found 
to be unreasonable by FERC or a State commission. 
Q.4. In your opinion what will the effect of this legislation be as 
the energy industry moves toward competition and deregulation? 
A.4. Enactment of this legislation could either facilitate or impede 
the industry's movement toward competition. The legislation will 
be an impediment if it allows utility companies to consolidate and 
enhance their existing market power prior to the creation of more 
competitive wholesale and retail energy markets. However, this 
legislation could facilitate the movement toward competition if cou- 
pled with other actions at the State and Federal levels which at- 
tempt to mitigate utility market power, such as structural separa- 
tion of competitive and regulated lines of business or divestiture of 
assets. 

Importantly, this question correctly describes the relationship be- 
tween PUHCA legislation and competition. As we described for the 
Committee at its June 6 hearing, the NARUC intends to consider 
the question of linking the two issues at its upcoming meetings in 
mid-July in Los Angeles, and of course, will keep the Committee 
apprised of any new positions it there adopts. 
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR SHELBY 
FROM ROBERT W. GEE 
Q.l. Are there ample protections for consumers at the State level 
to ensure they are held harmless in the event of diversification at- 
tempts that go sour? 

A..1. It is NARUC's expectation that commissions and legislatures 
in many States will need to adopt new regulatory and statutory 
measures to protect consumers if PUHCA is repealed, and accord- 
ingly, there should be at least a 2-year transition period for such 
needed protections to be identified and adopted. Moreover, there 
are particularly sensitive diversification activities in the area of 
foreign utility ownership, telecommunications services, and whole- 
sale generation that Congress recently determined require special 
regulatory provisions at the Federal level to supplement the State 
regulation. The NARUC believes that these recently enacted provi- 
sions should be preserved. 

Q.2. What additional authority will the States need if PUHCA is 
repealed? Is that best addressed through the State legislatures? 
AJ2. States will need to consider creating new authority to address 
the transactions between holding company affiliates that affect 
utility rates, either directly or indirectly, to address diversification 
activities that are now prohibited by PUHCA, and to address the 
enhancement of utility market power that could occur as a result 
of PUHCA's repeal. We expect that this effort will occur in both 
State legislatures and commissions. Additionally, as noted in the 
NARUC response to Question 1 from Senator D'Amato, S. 1317 
should ensure that States are expressly authorized to act affirma- 
tively to protect consumers. 

Q.3. S. 1317 gives greater access to utility books and records. Do 
you feel that that access should be focused on only what is nec- 
essary for States and FERC to exercise their regulatory jurisdiction 
over utilities? Doesn't FERC already have the authority to obtain 
books and records of the utilities before it? 

A.3. The State commissions and FERC should have access to the 
books and records disclosing all activities within a holding company 
system that could affect utility rates, either directly or indirectly. 
Moreover, as agencies expert in utility ratemaking, the FERC and 
the State commissions should make the determination as to the 
relevance of particular books and records to the interest of utility 
consumers. Whether FERC has adequate authority under existing 
provisions of the Federal Power Act is a matter for the Commission 
to address. 

Q.4. How will affiliate transactions across multiple States be regu- 
lated? Who has the authority for these transactions and does this 
bill provide adequate audit authority and access to books and 
records? 

A.4. Affiliate transactions involving a State-regulated utility sub- 
sidiary will be regulated by the relevant State commission to the 
extent that the transaction involves costs of retail service. Trans- 
actions involving affiliates that are not State-regulated utility sub- 
sidiaries will be deregulated by S. 1317. Further, there is a great 
deal of legal uncertainty as to whether State commissions can regu- 
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late or impose conditions on those transactions when they would 
have an indirect effect on utility rates. This is one of the reasons 
that NARUC believes that the provisions of sections 32, 33, and 34 
of PUHCA which provide State commissions with a role to play in 
approving diversification into non-utility lines of business should be 
preserved. 

Concerning access to books and records, it is NARUC's position 
that S. 1317 should be amended to provide a means to enforce the 
State commission's right of access. 



n by Google 



==; United 3mtt5 borate 



The Honorable Alfbnse M. D'Amalo, Chairman 

The Honorable Paul S. Sarbanes. Ranking Minority Member 

Committee on Banking, Housing, and Urban Affairs 

U.S. Senate 

Washington, D.C.20SIO 

Dear Senators D'Amato and Sarbanes: 

We are writing to urge the Banking Committee to act expeditiously on the Public 
Utility Holding Company Act of 199S.S. 1317. The time to act is now. Enactment of this 
legislation will materially promote competition in the electric power industry, and [hat will 
benefit consumers, industry and our economy. 

We are also writing to express our strong support for the Manager's Amendment to 
S. 1317. We have reviewed it. and it would promote S. 1317s three objectives of 
streamlining regulation, promoting competition, and protecting consumers. 

We understand thai other amendments may be offered to delay implementation of S. 
13 17 or to resurrect some of the burdensome regulation that would otherwise be eliminated 
by S. 1317. We urge you to oppose any such amendments. They are unnecessary and 
counterproductive to the bill's objectives. 

We commend your strong leadership in moving forward on this important bipartisan 
legislation. We look forward to helping you win Senate approval. 



sincerely, 
"rank H. Minkowski ' 



Ranking Minority Member 
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Thy Honorable Alfonse M. D'Amato, chairman 
Committee on Banking, Housing and Urban Affaire 
United States Senate 
534 Dirkaen Building 
Washington, D.C. 20510 

Re: Senate Bill 1317 

Dear Chairman D'Amato: 

The Securities and Exchange Camminfiion believes that Senate 
Bill 1317 accomplishes goals endorsed by the SSC and strongly 
supports ite enactment ■ The bill would repeal the Public Utility 
Holding Company Act of 1935, replace it with a more limited 
framework for regulation of public utility holding companies, and 
transfer the remaining authority to the Federal Energy Regulatory 
Commission. While the currant draft of the bill does not 
incorporate the SBC's suggestion to provide the fekc with broader 
oversight of affiliate transactions, we believe that, insofar as 
the PERC will succeed to the SBC s regulatory authority over 
utility holding company systems, the final decision whether 
broader authority is desirable should ba made in consultation 
with that agency. 

The SEC staff continues to be available to provide technical 
assistance, as needed, with reepect to S. 1317. Should you 
require such assistance, please contact Kaye Williams, Director 
of Legislative Affairs, at 942-0014. 



icerely, 



Arthur Levitt 
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prepared testimony of philip c. ackerman 

Senior vice president, National Fuel Gas Company 
June 6. 1996 



r industry for repeal of the 1936 Act. We 
„ en in Senate bill 1317. I also want to em- 
phasize my company's position that repeal should happen immediately, and should 
result in the removal of a layer of regulation, rather than a substitution of new reg- 
ulations to take the place of the 1935 Act. 

The National Fuel Gas Company is part of an industry which has been through 
a difficult, wrenching restructuring, as it moved from a system under which natural 
gas commodity prices and transportation services were regulated from the wellhead 
to the burner-tip of residential customers, to a robustly competitive environment in 
which wellhead prices are decontrolled, transportation rates are unbundled, and 
customer choice is an everyday reality. 

Continued application of the 193G Act to our industry conflicts with that reality. 
PUHCA imposes unnecessary, redundant, burdensome, and expensive regulation 
that is no longer needed. It should be repealed, and repealed now. Those who advo- 
cate waiting for electric industry restructuring ignore the fact that the natural gas 
industry has already restructured, yet still remains subject to these duplicative n 



quirements that limit our flexibility to respond to constantly changing market condi- 
tions. 1 urge you to take quick, deliberate action on S. 1317 and move it along so 
that repeal can become a reality. 
L PUHCA and the Gas Industry 

Because so much of the debate surrounding the SEC's report last year and S. 1317 
has been devoted to the electric industry, I believe it is essential that I briefly de- 
scribe my company and our industry, and how the continued imposition of PUHCA's 
unnecessary strictures hinders our ability to meet the needs of our customers and 
shareholders. 

The National Fuel Gas Company is 94 years old this year, and shortly after the 
turn of the century we will celebrate our centenary. We are an integrated, registered 
natural gas holding company, headquartered in Buffalo, New York. We have more 
than $2 billion in assets, and actively engage in three segments of the natural gas 
industry— exploration for and production of natural gas; distribution of natural gas 
to end-use customers; and natural gas pipeline and storage activities. 

In addition to serving as Senior Vice President of National Fuel Gas Company, 
the holding company in our system, I am President of our utility the National Fuel 
Gas Distribution Corporation. Our utility sells and delivers natural gas to almost 
730,000 customers in our service area in Western New York and Northwestern 
Pennsylvania, stretching north and east from Buffalo toward Rochester and Geneseo 
in New York, past Bradford, Brie, and New Castle in Pennsylvania to the Ohio line. 
Its operations are fully regulated by the State Utility Commissions of New York and 
Pennsylvania, 

I am President of our key subsidiary in the exploration and development area — 
Seneca Resources Corporation. Seneca explores for, develops, and purchases oil and 
natural gas reserves in the Gulf Coast of Texas and Louisiana, the Appalachian re- 
gion, ana in California. Our oil and gas exploration activities should not be a sur- 
prise — our utility service area includes Titusville, Pennsylvania, where Col. William 
Drake drilled the first U.S. oil well. Since wellhead price decontrol, Seneca's sales 
have not been rate regulated. Field drilling and construction activities continue to 
be subject to a host of environmental regulations, however. 

I am President of Horizon Energy Development Inc., our subsidiary formed to in- 
vest in foreign and domestic energy projects, including Exempt Wholesale Genera- 
tors and foreign utility companies as permitted by the Energy Policy Act of 1992. 
Horizon's activities fall within the exemptions provided by the 1935 Act, but any 
EWG's will be FERC regulated. 

Our other major subsidiary, National Fuel Gas Supply Corporation, transports 
and stores natural gas for use in our utility service territory, as well as for other 
utilities, pipelines, and customers. Supply Corporation owns and operates a 3,289 
mile gas pipeline network that extends from Southwestern Pennsylvania to Niagara 
Falls. It also owns and operates 30 underground natural gas storage fields and 
jointly owns and operates 4 more. All of Supply Corporation s pipeline and storage 
activities are regulated by the FERC. 
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We also have several smaller subsidiaries: National Fuel Resources, Inc. markets 
and brokers natural gas to utilities and retail customers; Highland Land & Min- 
erals, Inc. operates a sawmill and kiln; Leidy Hub, Inc., operates market center gas 
hubs throughout North America; and Data-Track Account Services, Inc. performs fi- 
nancial collection services for our system. These subsidiaries are not rate regulated 
as utilities, at least since the FERCs deregulation of natural gas markets. 

While some of our subsidiaries are regulated by the FERC and State commissions, 
all of our system is subject to the 1935 Act, and that regulation is no longer nee 
essary. We are one of only three registered gas holding companies. When PUHCA 
was enacted 61 years ago, the model it assumed for our industry was a vertically 
integrated utility system, which would produce natural gas, transport that gas (and 
gas acquired from independent producers) by pipeline, and distribute it to retail cus- 
tomers in a geographically restricted service territory. Even though the bulk of nat- 
ural gas has been produced by independent operators not directly associated with 
utility companies, interstate natural gas prices were controlled at the wellhead, and 
regulated by FERC under the Phillips decision. Pipeline rates were regulated; and 
local distribution rates were set by local State commissions. 

That model no longer bears any significant relationship to the current natural gas 
industry. Wellhead prices have been decontrolled, and prices are set by the market. 
Pipeline rates remain regulated by the FERC, but rates and services have been 
unbundled — customers can purchase transportation, storage, and other services sep- 
arately, and the pipeline no longer bundles the services for a single inclusive rate. 
Brokers, hub operators, marketers, and other market participants compete in pro- 
viding mixes of services for customers. These non-regulated companies provide, at 
market prices, the bundling that regulated pipelines once performed. Local distribu- 
tion to retail customers remains subject to State commission requirements, but cus- 
tomers have the opportunity to purchase gas at the wellhead, and arrange for their 
own transportation. Non-regulated marketers and brokers actively buy, sell, and 
provide options or other hedging services for customers. At the end of April, our util- 
ity, and the other major utilities in New York, filed new tariffs designed to 
unbundle our retail services to all of our customers. Soon, residential customers will 
be able to choose their natural gas supplier. Most all of these suppliers will be com- 
pletely unregulated — competing against our compsny that must deal with a layer 
of regulation at the State level and another at the Federal level. We are committed 
to allowing all of our customers to choose where to buy their gas, and we will pro- 
vide transportation of those volumes; but if we are to be able to compete against 
unregulated marketers who can change their prices on a moment's notice, we must 
reduce the burden of regulation. 

To put it simply, our industry and our company have changed dramatically over 
the last 15 years. We face robust competition to sell the gas we produce, and we 
must be able to quickly respond to changing market conditions. We face robust com- 
petition in transporting gas, as pipelines and others compete to offer unbundled 
services, and we must respond to market conditions there. We are unbundling our 
retail services, and have committed to customer choice and competition there. But 
unlike our competitors, we remain bound by the 1935 Act. 

The 1935 Act imposes real burdens and costs on our company. The limitations of 
the 1935 Act on lines of business and integrated service territories limit our oppor- 
tunities to exploit our experience and expertise. The requirements for SEC approval 
of securities offerings and limitations on our capital structure make it more difficult 
for us to take advantage of different financial instruments and to respond to capital 
market opportunities that could lower our costs. At a time when the markets in 
which we compete are changing rapidly and we must respond to the efforts of our 
competitors, we are handicapped by additional burdens, additional approval require- 
ments, and a longer process than our competitors. That is not fair; that is not a 
level playing field; but that is the effect of PUHCA. 

Last year, the SEC, after a year-long study with full participation by all Stake- 



holders, again concluded that the 1935 Act was no longer necessary. Its statutory 
goals had been accomplished and the abuses it was designed to correct are not likely 
to recur. As I discuss later, there is ample regulatory and other authority that will 
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e to protect customers and investors. On that basis, the SEC recommended 

peal, with some conditions to assure that appropriate protections remain in place. 

e should move forward with S. 1317 to implement the SEC recommendation. We 
agree with the SEC's recommendation, and with the bi-partisan group of sponsors 
of S. 1317— PUHCA should be repealed. 

Our view of the 1935 Act is shared by the rest of the gas industry. Both the Amer- 
ican Gas Association and the Interstate Natural Gas Association have endorsed the 
repeal of PUHCA, because gas industry participants recognize that it's time to end 



n by Google 



e attached to my testimony. 
II. Benefit of Repeal 

Aa I have just described, PUHCA imposes real coats and real burdens on the Na- 
tional Fuel System. When our industry was fully regulated, those costs were passed 
through to ratepayers and consumers. Id the more competitive environment, good 
business practice requires us to attempt to recover our costs, and regulatory ex- 
penses are an added factor in our pipeline rates and our transportation and dis- 
tribution rates. The repeal of PUHCA can remove a layer of regulation to reduce 
our costs and the corresponding rates our customers must pay. Repealing PUHCA 
will have a real consumer impact — lower coats. We must be careful, however, not 
""" " ' " -■-.- pgpggj 

all the tools they need to protect our customers. New York is also currently engaged 
in a regulatory reform effort to reduce the burden of State regulations. They do not 
need another set of regulations or regulatory duties with which to contend. 

Repeal of PUHCA would let us respond to market opportunities we cannot now 
take — and again, will lower our costs and our customers' rates. PUHCA's burdens 
are not only the direct costs that burden our rates. PUHCA hinders our ability to 
quickly ana flexibly access capital markets. That makes our borrowing more expen- 
sive than it needs to be. We are limited in the financial instruments we can use. 
Our customers now bear those costs. 

PUHCA repeal will give us additional flexibility and mechanisms to take advan- 
tage of our expertise. PUHCA also limits what we can do in our business. While 
Horizon Energy can invest in EWG's and in FUCO's, there are investment opportu- 
nities and business opportunities that we cannot take. We face a mature utility 
service territory — 90 percent of the potential customers in our service territory al- 
ready use gas — and there is no current need for new pipeline or storage capacity. 
To benefit our investors and our customers, we must find additional opportunities 
for earnings growth. 
m. Consumer Protections and Related Issues 

Although the SEC, which is charged with administering the 1935 Act, has stated 
that it is no longer needed and should be repealed, and although repeal is supported 
by a bi-partisan consensus in Congress and across the relevant industries, some is- 
sues have been raised in an effort to delay this Committee's action. 

First, some argue that repeal of PUHCA will increase risks for consumers. 
PUHCA is not, and has never been, a consumer protection statute; and it certainly 
is not about utility regulation. PUHCA's provisions address corporate structure and 
finance. As the SEC itself found, there is ample other authority that will continue 
to protect investors and consumers when PUHCA is repealed. S. 1317 assures that 
FERC and the State Utility Commissions retain their current regulatory authority 
and can exercise it, including reviewing those books and records and auditing those 
transactions that directly impact on the rates of the utility. Let me emphasise that 
those existing regulatory structures are sufficient and there is no need to modify 
or add to them. We have just resolved a rate case with the New York PSC, and 
as President of the Distribution Corporation, I was actively involved in that effort. 
Based on that personal, recent experience, I as" — — " tl ™ t c *-'" ■■*.i^- ~.~..i..j;-... 
o protect a 
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regulated, competitive environment. It makes no economic sense to build a duplica- 
tive distribution network and we understand that the unbundled transportation 
rates we charge to customers will remain regulated — by the FERC at the interstate 
level, and by the State commissions for our utility company. The market will pro- 
vide additional protections for competitive purchase of gas and unbundled services. 
A duplicative layer of review by the SEC is simply unnecessary. 

Second, some assert that repeal of PUHCA will lead to concentrations of market 
power. 1 can assure you that we face vibrant, robust, and very active competition 
in our markets. Effective competition is not based on size, but on service: marketers, 
brokers, pipelines, and other providers are finding niches crafting and implementing 
market strategies that respond to customer needs and demands. Concentration of 
market power is not an issue in our industry. Even if it were, the FERC and the 
State commissions have ample authority to review mergers and other transactions, 
and the Justice Department remains vigilant in enforcing anti-trust regulations. 

Last, some argue that whatever may be the circumstance in the natural gas in- 
dustry, that level of change has not yet come to the electric industry. They therefore 
argue that PUHCA should be part of a grand restructuring of the electric industry. 
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try, notwithstanding the status of PUHCA. PUHCA is not just an electric industry 

issue, and electric restructuring should not make the gas industry wait for PUHCA 

Moreover, speaking for a company which has not just lived through restructuring 
but has embraced and met the challenges of the new environment, I must empha- 
size that industry restructuring is a wrenching, complicated process that does not 
happen overnight. Some say that restructuring in the gas industry began in 1978, 
when Congress implemented the Natural Gas Policy Act which provided for the 
gradual decontrol of wellhead prices. FERC's Order 436, which moved the decontrol 
process from the wellhead to pipelines and distribution, is 10 years old, and the 
process is still going through revision and refinement. 

Electric industry restructuring will not be a quick, or one-time event. It, too, will 
be a process. PUHCA repeal should not wait for that process, but should be done 
now, so that PUHCA does not pose an additional barrier and handicap to that proc- 
ess as it develops. Holding PUHCA repeal until there is a "package" means holding 
back the market, holding back the development of new opportunities that will bene- 
fit consumers. PUHCA should be repealed now. 
IV. Conclusion 

In 1935, Congress gave the SEC extraordinary power to completely restructure 
the utility industry as it then existed. The SBC fulfilled that task. In the last 15 
years, our industry has again restructured and in the process has taken advantage 
of the discipline and rigor of the marketplace to control costs and provide new serv- 
ices. PUHCA and its restrictions do not match the competitive realities of our indus- 
try. PUHCA's burdens and requirements are unnecessary, costly, and duplicative. 
Real reform means repealing PUHCA, and repealing it now, since appropriate safe- 
guards for consumers and investors have been developed since 1935. The SEC has 
concluded that, and a bi-partisan consensus is growing in Congress and elsewhere 
that the SEC is right. 

S. 1317 can implement the SEC's recommendation. We urge you to act favorably 
on S. 1317, and to move it along as quickly as possible. We look forward to working 
with the Committee and its staff in moving S. 1317 forward to passage. 

Thank you. 
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POSITION OF THE AMERICAN GAS ASSOCIATION <A-G -A.) 

ON REPEAL OF THE 

PUBLIC UTILnT HOLDING COMPANY ACT OF 1935 (PUHCA) 

L The natural gas industry has experienced and continues to experience signifi- 
cant deregulation and increased competition, resulting in tangible benefits to con- 
sumers. The A.G.A. supports the continuation of these competitive and deregulation 
trends. 

II. PUHCA is a regulatory and corporate organizational statute that has become 
redundant, outdated, and unnecessarily inhibits competition. 

III. A.G.A. supports repeal of PUHCA. Many State and Federal laws, including 
antitrust laws, and regulatory agencies currently protect the interests of customers 
from potential holding company abuses. A.G.A. does not believe that the repeal of 
PUHCA will create a regulatory gap. Mechanisms currently exist to protect consum- 
ers. If additional regulation, however, is deemed necessary to protect consumers, the 
A.G.A. supports State and Federal access only to those books and records that are 
necessary to review transactions between franchisee! utilities and affiliates which di- 
rectly result in the inclusion of charges in utility rates. 

IV. PUHCA relates to corporate organization and financing and repeal appropri- 
ately can be considered apart from other legislation on a stand alone basis. 
[Adopted by the A.G.A. Board of Directors on December 7, 1995.) 

Background on Principles 
Principle I 

Since 1984, there has been significant change in the distribution and transmission 
sectors of the natural gas industry. Congress and the Federal Energy Regulatory 
Commission (FERC) have worked to encourage greater competition in the industry 
through various measures such as the decontrol of wellhead prices and open access. 
The Gas Related Activities Act was enacted in 1990 to allow registered gas utility 
holding companies the flexibility to acquire significant production and transpor- 
tation assets that serve other gas utilities. The roles played by the FERC's open ac- 
cess requirements, electronic bulletin boards, computerized information systems, 
technological advances, formation of gas transportation hubs, and the existence of 
natural gas spot and futures markets are resulting in a "national" gas market in 
which increased efficiencies and greater economies will benefit consumers. Although 
gas utilities remain highly regulated by State Public Utility Commissions and other 
State agencies, these utilities currently operate in very competitive markets. In the 
future, the regulated natural gas industry is likely to exist in a more competitive 
market that will be global in scope, with greater operating efficiency, market spe- 
cialization, and risk-minimizing approaches to better serve customers. 
Principle II 

The A.G.A.'s five registered holding company systems are subject to a myriad of 
regulations and cumbersome requirements involving Securities and Exchange Com- 
mission (SEC) approval for routine financing, intrasystem transactions, and diver- 
sification activities. PUHCA's requirement that registered holding companies have 
a single vertically-integrated system severely impedes competition. PUHCA impedes 
the ability of A.G.A. 's exempt company members to expand their utility operations 
beyond specified geographical boundaries. Diversification activities make exempt 
holding companies subject to the risk of having the SEC revoke an exemption or 
order divestiture of assets. PUHCA also limits the ability of A.G.A. members that 
are not holding companies to restructure their organizations. These arbitrary and 
anticompetitive restrictions limit the flexibility of A.G.A.'s members to best serve 
their customers economically, efficiently, and effectively while maintaining maxi- 
mum shareholder value. 
Principle HI 

PUHCA was enacted primarily as an investor protection law and has become re- 
dundant and unnecessary in light of other more effective reform implemented in the 
last 60 years. The SEC, after an extensive review, is recommending that PUHCA 
be repealed on the condition of the adequacy of consumer protection. Any conditions 
imposed should continue to reflect the approach taken in PUHCA to exempt compa- 
nies which can be subject to effective State regulation Isuch as single-state compa- 
nies or exempt holding companies). 
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If PUHCA is repealed, there would remain numerous other safeguards, including 

antitrust laws, to protect the interests of consumers and investors. State regulation 
of retail rates has become more comprehensive over the past 60 years. The State 
regulators have authority to protect consumers by exercising retail regulatory con- 
trol over utilities. States to varying degrees have been more involved in all aspects 
of utility operations, conducting rate investigations and prudence reviews, and ap- 
proving acquisitions and sales. The States determine cost recoveries, rates of return, 
prescribe rules for maintaining records, order audits of utilities, and can disallow 
utility transactions with affiliates and/or associated costs. The FERC has also 
played a role in protecting consumers by regulating activities of interstate gas trans- 
portation and monitoring transactions among utility affiliates to ensure that they 
are just, reasonable, and nondiscriminatory. 

As part of the repeal of PUHCA, if additional consumer protections are deemed 
necessary, the States and Federal regulatory authorities should only have access to 
books and records that are necessary to review transactions between franchise utili- 
ties and affiliates. The Congress and the States should not enact new laws requiring 
disclosure of books and records that are not necessary to support the inclusion or 
disallowance of a charge in retail rates, that will put the non-utility affiliates at a 
disadvantage when competing with nonaffiliated entities or that will provide access 
to books and records of entities defined as "utilities" that do not have franchised 
service territories or cost-based rates. Where State laws are deemed inadequate to 
protect consumers, there should be a transition period to enable such States to 
adopt adequate protections. 
Principle IV 

PUHCA applies to both gas and electric utilities and can be kept separate from 
other legislative efforts. 



INGAA— REPEAL OF THE PUBLIC UTILITY HOLDING COMPANY ACT 

Congress passed the Public Utility Holding Company Act in 1934 to prevent the 
kind of paper empires that utility mogul Samuel Insult erected in the early part of 
the 20th Century, and which fell apart in the late 1920's and early 1930's, injuring 
many small investors. 

The intent of the Act was to give the Securities and Exchange Commission au- 
thority to regulate multi-state holding companies, limiting the nature of the busi- 
nesses they could be engaged in and the risks they could take with investors' 
money. The vast majority of electric utilities are not subject to the Act, being de- 
fined as single-state entities or "exempt" holding companies. Of the 16 registered 
holding companies, three — Columbia, Consolidated, and National Fuel — are INGAA 
members. 

In June 1995, the SEC supported conditional repeal of PUHCA, saying that the 
Act "is unnecessarily restrictive in many regards, and may prevent companies from 
responding effectively to the changes now occurring in the utility industry. 

The 1992 EPAct amended PUHCA to exempt certain independent power produc- 
ers, called "Exempt Wholesale Generators," or EWG's, from PUHCA. Many INGAA 
members own or plan to own EWG's. The PUHCA exemption extends to wholesale 
sales but retail sales from one of these facilities could subject a company to the 
SEC's jurisdiction under PUHCA. 

Of the three INGAA members that are registered holding companies, two favor 
repeal and are working with all the registered electric holding companies to try to 
achieve that goal. The third favors administrative reform and would like to see 
PUHCA debated in the context of a broader debate on restructuring. That is likely 
to occur, at least in the House, where the Commerce Committee leadership has 
made it clear it wants to consider PUHCA, PURPA, and other restructuring issues 
together. 
INGAA Position 

INGAA supports repeal of PUHCA, so long as repeal does not result in more bur- 
densome regulation. 
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PREPARED TESTIMONY OF DR. JOHN A. ANDERSON 

Executive Director, Electricity Consumers Resource Council [ELCON) 
May 23, 1996 

Thank you for the opportunity to present the views of the Electricity Consumers 
Resource Council (ELCON) on S. 1317 to repeal the Public Utility Holding Company 
Art of 1935 (PUHCA). 

ELCON is a national association of industrial consumers of electricity. ELCON 
was organized in 1976. Our bylaws advocate Federal and State policies that assure 
an adequate, reliable, and efficient electricity supply at competitive prices. We have 
29 members with major facilities in most of the 50 States. However, these compa- 
nies represent between 5 and 6 percent of all of the electricity consumed in the 
United States. They employ almost 2 million workers, and collectively have annual 
revenues of almost $600 billion on assets valued in excess of $700 billion. A fact 
sheet listing the ELCON membership is attached to this testimony. 

ELCON strongly supports the introduction of real competition into the electric 
industry. ELCON further supports the elimination of all laws and regulations that 
infringe on the rights of managers and owners of capital to use that capital produc- 
tively in global and interstate commerce. Yes, our members agree that even laws 
such as PUHCA and PURPA 1 should be reformed or repealed, but only in the ap- 
propriate context. The right context is after real competition has been introduced 
in this industry. 

Our members understand the power of competition since they operate in highly 
competitive domestic and international markets. Real competition results in con- 
sumers seeking innovative goods and services at the very lowest prices associated 
with the quality of service they desire. 

In a competitive market, producers are forced to: (1) produce efficiently, and (2) 
meet the competition in terms of what price they can charge their customers. If any 
producer were either inefficient, or tried to charge more than the market-deter- 
mined price, consumers would switch suppliers and buy from a competitor. The real 
magic of competition is that it also forces innovation. Even a successful supplier in 
today's marketplace with a large market share must continue to innovate to retain 
its customers. 

Unfortunately today, we do not have a competitive electricity market. We do not 
even come close. Customers are captive to a regulated monopoly supplier of elec- 
tricity. In fact, customers aren't given the courtesy of being called or treated like 
customers. They are mere "ratepayers." They do not have the opportunity or right 
to freely shop for these services and the result is a dreadful lack of innovation. If 
their local monopoly is efficient, and some certainly are, the customer benefits. How- 
ever, if the local monopoly is, for any reason, inefficient, the customer has no choice 
but to pay the higher rates and accept the poorer quality of service. 
Introduction 

At issue before us today is the Public Utility Holding Act of 1935 and whether, 
in the names of deregulation, competition, or free markets, we can repeal this Act 
and give existing Registered Holding Companies (RHC's) greater discretion to ac- 
quire, merge with, or create new corporate entities which PUHCA would otherwise 
restrict or prohibit. Such repeal would also allow new holding company arrange- 
ments to be created in ways we probably cannot or do not want to imagine. 

We agree that truly competitive electric service suppliers should be allowed to 
compete in any line of business they desire. We are strong supporters of competition 
and believe that Government restrictions on mergers, acquisitions, and corporate 
structures should be minimal. 

But let's be candid. Today's electric utilities are not real businesses in the usual 
sense of the word. They are not yet competitive electric service suppliers. They are 
not subject to the full rewards {or pitfalls) of market discipline. They are regulated 
monopolies. Their brethren, which are Government sponsored, include: the U.S. Post 
Office, Air Traffic Controllers, and water and sewage companies. All have captive 
ratepayers. Some are privately owned and operated; some are publicly owned and 
operated. They are all the same — inefficient and unimaginative. One of the problems 
with monopolies is that monopoly management is not motivated in the same way 
as managers of truly competitive businesses. Rather than operate under constant 
competitive pressures, ever seeking new ways to innovate or cut costs, managers of 
regulated monopolies operate under a more lackadaisical "cost-plus" mentality. In 

"The Public Utility Regulatory Policies Act of 1978, 16 U.S.C. §824a-3lh) (1994). 
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many cases — such as high-cost electric utilities— it has become a cost-plus-plus situ- 

In fact, by their own admission, high-cost electric utilities have accumulated al- 
most $200 billion in uneconomic assets and liabilities. 2 These costs are in excess of 
what market discipline would have allowed and are a direct measure of the inher- 
ently inefficient nature of monopolies. It is a growing travesty that many utilities — 
particularly RHC's — are using the huge cash flow, engendered by the fact that these 
uneconomic costs have severely inflated rates, to carry on a global buying binge of 
foreign utilities and assets. 

Fortunately, in the United Kingdom, the Trade and Industry Ministry has 
rebuffed an attempt by The Southern Company — an RHC — to take over National 
Power PLC, one of Britain's two largest fossil-fired generating companies. The con- 
cern was that such a consolidation was not in the public interest because it would 
harm the newly disaggregated competitive industry structure in existence since the 
Government-owned monopoly utility was privatized in 1990. We believe that a simi- 
lar buying binge, by RHC's in the United States, would result from the premature 
repeal of PUHCA, and severely frustrate attempts to increase competition in the 
U.S. power sector. Premature repeal of PUHCA does nothing but allow regulated 
multi-state monopolies to become bigger, unregulated monopolies, resulting in the 
anticompetitive consolidation of the electric industry. 3 
PUHCA Repeal: Before or After Real Competition? 

Should PUHCA be repealed before or after real competition is introduced? Put an- 
other way: Should PUHCA be repealed before or after we get rid of the monopolies? 
Some argue that PUHCA is merely an arcane securities taw designed for an indus- 
try and era that has long since gone. PUHCA repeal would also make it easier for 
all utilities — including RHC's— to better prepare themselves for competition, when 
and if that happens. 

PUHCA is not a securities law; it is, first and foremost, a consumer protection 
law. What does it protect? It protects consumers from the self-serving interests of 
monopolists. The history of mankind is replete with examples of bad monopolies. To 
be accused of "monopolizing" something is rarely meant as a compliment. Yes, let's 
get rid of PUHCA; but don't do it until you first eliminate the monopolists! 

Fortunately, the elimination of monopolists is beginning to happen, a change simi- 
lar to that brought to bear on other previously regulated industries. Many State and 
Federal policymakers have correctly observed that market forces and new technolo- 
gies have made obsolete the need to preserve the right of utilities to be the sole mo- 
nopoly supplier of electricity. Many States are acting to introduce real customer 
choice including several pilot programs that are underway to demonstrate the effi- 
cacy of retail competition in electric products and services. At the Federal level, bills 
have been introduced in the House and Senate to accelerate and complement this 
process. But we're not there yet. In fact, we have a long way to go before the fruits 
of real competition will be enjoyed by every citizen and business in this country. 

Unfortunately, repeal of PUHCA before a real competitive market in electricity 
is created probably would stop the limited competition that now is developing. Why? 
Because utilities could use the holding company structure to create mega-utilities 
above and beyond the control of Federal and State regulators. 

We certainly do not mean to suggest that all mergers are bad. The fact simply 
is, we do not know today the difference between good and bad mergers. 

The most compelling argument against the premature repeal of PUHCA is the un- 
certainty of how the emerging competitive marketplace is going to be structured. 
Only in the context of a clearly defined market structure can a reasonable and safe 
determination of market power be made. We do not know at this time whether new 
mergers and acquisition by electric utilities — especially by some of the larger 
RHC's — are in the public interest because we do not know what the new industry 
will resemble. Issues, such as the need for Independent System Operators (ISO's)* 



'Edison Electric Institute, Initial Comments of the Edison Electric Institute. Federal Energy 
Regulatory Commission, Docket No. RM94-7-000 ("Recovery of Stranded Cost by Public Utili- 
ties and Transmitting Utilities"), December 9, 1994, at 28. 

3 Two appendices are attached to these comments that: (1) document the failed diversification 
efforts of exempt holding companies that were allowed to engage in such mergers and acquisi- 
tions, and (2) responses to popular arguments — primarily by registered holding companies — in 
defense of the repeal of PUHCA. 

'See Pacific Gas and Electric Company, San Diego Gas & Electric Company, and Southern 
California Edison Company, Joint Application for Authorization to Convey Operational Control 
~* ^signaled Jurisdictional Facilities to an Independent System Operator, Federal Energy Regu- 
ryCr '-■-■■ -r *-- r™" '" ,_._,.„. ™~ 
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0t power exchanges, the markets for ancillary services, 6 and vertical disaggregation 
W the incumbent industry structured, 7 are unresolved. 

On May 7th, ELCON filed comments with the Federal Energy Regulatory Com- 
mission (FERC) in response to FERC's notice of inquiry on utility mergers. In those 
comments, we urged the FERC to adopt the Merger Guidelines of the U.S. Depart- 
ment of Justice (DOJ) and the Federal Trade Commission (FTC). These guidelines 
Stipulate, among other things, that a rebuttable presumption should be established 
that market power exists if: (1) one firm dominates the market with over 40 percent 
of market share; (2) there are less than five substantial, reasonably comparable 
competitors in any given market; and (3) entry is "difficult." 

In order to ascertain whether a proposed merger or acquisition is in the public 
interest, i.e., there is no threat of abusive market or monopoly power, these guide- 
lines must be applied in the context of a given market and the market's geography. 
But what are the "market" and "geography" at issue? Certainly, it is not the old 
regulated industry structure crumbling at our feet. It is a different set of markets 
that are now only slowly emerging. There are at least three possible scenarios for 
how this might play out: (1) There may be one national or North American elec- 
tricity commodity market, which some believe could become the largest commodity 
market on earth. (2) Others suggest that three to nine regional markets should be 
established. Three regional markets could be set up in each of the three existing 
electrical interconnections; alternatively, nine markets would map the nine existing 
regional reliability councils established by the North American Electric Reliability 
Council. (3) A third scenario would result in 50 or so State-run market enclaves. 
This balkanized framework would likely result if Congress ultimately fails to enact 
comprehensive legislation. 

In each of these scenarios, the role and scope of ISO's, the market for ancillary 
services, and the size and operation of various power exchanges would all be differ- 
ent and would exist to serve different masters. The degree of antitrust concern with 
respect to market domination, the number of viable competitors, or barriers to entry 
would also vary from scenario to scenario. A market power problem in one scenario 
might not be a problem in another depending on the size of the market or the ability 
of the "I" in ISO to successfully mitigate potential market power abuse. 

There are other equally important uncertainties. For example, how far are States 
willing to go to force utilities to operationally unbundle their systems, or to mandate 
the divestiture of generation from the regulated delivery functions of the traditional 
utility? We do not have the answer now, but because of all of these concerns, the 
DOJ/FTC Merger Guidelines and other tests of market power may be seriously inef- 
fective in judging the merits of any merger proposal. 

As a result of this tremendous uncertainty, we question the motives behind recent 
utility merger proposals and attempts to more easily facilitate mergers and acqui- 
sitions which the complete repeal of PUHCA would accomplish. Repealing PUHCA 
in advance of real customer choice would allow utilities to use captive ratepayers 
as anchors in speculative diversification efforts. Large utility monopolies will con- 
solidate into larger utility monopolies and these entities would be subject to less 
regulatory oversight to protect consumers. 

Both actions should be opposed. Both are overt attempts to lock in market 
power — really, monopoly power — to ward off oncoming competition. These self-pro- 
claimed attempts to prepare for competition" are nothing less than attempts by in- 
cumbent monopolies to shield themselves from competition. Congress should not fall 
for this. Thus, as a pre-condition to the repeal or reform of PUHCA, we urge one 
of two things. 

First, enact comprehensive legislation that would enable all consumers to freely 
choose their electricity suppliers, thus ensuring a competitive industry structure by 
date certain. In that event, the market will provide the consumer protection now 
intended by PUHCA. 

'See Pacific Gas and Electric Company, Sao Diego Gas & Electric Company, and Southern 
California Edison Company, Joint Application for Authority to Sell Electric Energy at Market- 
based Rates Using a Power Exchange rPX"), Federal Energy Regulatory Commission Docket No. 
ER96-1663-000, April 29, 1996. 

'See Eric Hirst and Brendan Kirby, Electric-Power Ancillary Services, Oak Ridge National 



Laboratory, Energy Division, ORNL/CON-426, 1996. 

7 See, for example, Massachusetts Department of Pu 
ment of Public Utilities Upon Its Own Motion Commencing a Notice of Inquiry / Rulemaking, 



3 Department of Public Utilities, Investigation by the Depart 



to 220 C.M.R. ffS.O ei seq.. Establishing tile Procedures to Be Followed in Electric In- 
dustry Restructuring by Electric Utilities Subject to G.L. c. 164, May 1, 1996, at 25-31. In this 
rulemaking, the Massachusetts Commission is exploring options for disaggregating existing ver- 
tically-integrated utiuties. 
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The alternative, though inferior to customer choice, is to strengthen S. 1317 anrf 
ensure that adequate regulatory safeguards are in place to protect consumers from 
any undue exercise in monopoly power that the repeal of PUHCA would enable. 
Adequate Consumer Protection Requires Amending the Federal Power Act 

Let's now discuss what needs to be added to S. 1317 to ensure adequate regulatory 
oversight in the absence of real competition or customer choice and in an environ- 
ment in which big, huge, small, and tiny electric monopolies continue to exist. The 
repeal of PUHCA will require amending the Federal Power Act <FPA) to strengthen 
the ability of the Federal and State regulatory authorities to access the books and 
records of unregulated affiliated companies of registered holding company systems 
who may have transactions with any FERC and/or State jurisdictional regulated af- 
filiate. This may seem complicated, and it is. The concern here is the potential for 
self-dealing, unfair cost allocations, and cross-subsidization between regulated and 
unregulated affiliates to the detriment of the captive ratepayers of the regulated af- 
filiate. This concern is heightened by the ability of holding companies to erect com- 
plex corporate structures with the explicit intent of frustrating regulatory oversight 
and competition. 

No captive ratepayers of a regulated entity — whether they be residential, small 
business, or large industrial consumers — should ever be forced to subsidize the un- 
regulated, diversified investments of the regulated entity's parent company or any 
unregulated affiliate. All transactions between unregulated and regulated affiliates 
must be at arm's length and subject to regulatory oversight. For starters, we rec- 
ommend the following changes to the FPA. 

First, FERC's access to books and records of utility affiliates under the FPA is 
more limited than the SEC's under PUHCA This problem has also been identified 
by the Securities and Exchange Commission in their report, 'The Regulation of Pub- 
lic-Utility Holding Companies." 8 Audit authority is an essential tool of regulation, 
but FERC does not have the power, under the FPA to use its investigative powers 
to effectively monitor every company or affiliate in a registered system. Further, 
FERC cannot use its investigative powers solely for the purpose of assisting a State 
regulator in setting rates or enforcing a State regulatory statute. Section 204 of 
S. 1317 ("Federal Access to Books and Records") should include the enumeration of 
both Federal and State auditing authorities. 

Second, States should be afforded the same level of access to utility holding com- 
pany books and records as Federal regulators, and we believe the access powers of 
the FERC should also be enhanced. S, 1317 severely restricts State authority in a 
fashion that would inevitably hinder effective State oversight. For example, requir- 
ing States to identify such books and records "in reasonable detail in a proceeding 
before the State commission," and further constraining States with additional quali- 
fications, will not produce the intended results. In addition, the FPA does not now 
give FERC the authority to provide the books and records of its jurisdictional utili- 
ties to State commissions that would otherwise be unable to access such books and 
records for out-of-state affiliates of its jurisdictional utilities. 8 The SEC has also 
identified this shortcoming in their report. 10 It is also extremely important that pro- 
tections at the State level be in place before PUHCA is repealed. Legislation must 
ensure that State Regulatory Commissions have the resources to fully and effec- 
tively exercise these authorities. We recommend that Section 205 of S. 1317 ("State 
Access to Books and Records") be amended to correct each of these problems, espe- 
cially the right of States to access books and records outside their borders, and a 
requirement that the State authorities be strengthened and enforceable before the 
repeal of PUHCA takes effect. 

Concerning affiliate transactions, a simple transfer of PUHCA Section 13 powers 
from the SEC to the FERC may not be sufficient to plug the so-called "Ohio Power" 
gap; the FERC must be given additional powers to review affiliate transactions." 
Further, the "cost" standard in Section 13 may not be the correct standard for re- 
viewing affiliate transactions if such authority is to be passed to the FERC which, 
under the FPA, has adopted an alternative, market-based pricing standard for affili- 
ate transactions. 12 

9 U.S. Securities and Exchang 
nies," Division of Investment Mi 

'FPA Section 3011c) gives the FERC the authority to access this inforn 

10 SEC Report at 138.8. 
"SEC Report at 140-11. See Ohio Power Company v. FERC, 954 F.2d. 779, 782-86 (D.C. 

Cir.i, cert, denied, 113 S.Ct. 483 (1992). 

"SEC Report at 141. See Opinion 133, Public Service Co. of New Mexico, 17 FERC 161,123 
(1981), reh'g denied, 18 FERC D 61,036 (1982), afTd, 832 F.2d. 1201 (10th Cir. 1987). 
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Merely transferring Section 13 powers to the FERC will not affect the Mississippi 
Power & Light doctrine, and important questions remain about the extent to which 
federal review of affiliate transactions insulates them from State review. 13 Section 
206 of S. 1317 ("Affiliate Transactions") should be strengthened to provide sufficient 
guidance on what constitutes an improper affiliate transaction. Congress should es- 
tablish clear standards on affiliate transactions in order to ensure that implementa- 
tion by the FERC will effectively preclude any potential for self-dealing, unfair cost 
allocations, and/or cross-subsidization. States should also be given clear authority to 
review affiliate contracts — up-front — to assure that all anticompetitive issues are 
adequately addressed before they become a problem. 

Finally, in Sections 101 and 201 of S. 1317 ("Purposes"), we note that there is no 
affirmative finding in support of competition in any form — in fact, the word "com- 
petition" is never used in the bill. As written, S. 1317 presumes the continuation of 
monopolies with captive ratepayers who are charged rates" on a take-it-or-leave- 
it basis, not "prices in a competitive marketplace. The net effect of this omission 
would be to Federally sanction the unregulation of currently regulated monopolies. 
The Real Solution is Real Competition 

The regulatory "fixes" we have proposed are difficult to define and will be difficult 
to implement. Further, they miss the real problem. Our frustration with regulation 
is that regulators cannot adequately police the transactions between regulated and 
unregulated affiliates. Regulators are routinely overwhelmed by the resources regu- 
lated entities are able to employ — due to their sizable cash flows — to frustrate the 
best intended efforts in regulatory oversight. 

The real problem is the fact that electric customers do not have choice. Customers 
are captive and thus subject to exploitation by monopolists. The solution is not to 
keep customers captive and allow RHC's or other utilities with monopoly power to 
diversify into highly-speculative activities unrelated to their electric business. The 
solution is to give customers choice. Customer choice is a right that every American 
citizen and business deserves. Even the Federal Government could cut its chronic 
budget deficit if all Federal agencies were allowed to competitively procure elec- 

Customer choice works without harming reliability. Experience in foreign coun- 
tries, where choice is allowed, clearly demonstrates this fact. Customer choice will 
also greatly improve the resource planning process by removing any incentive to in- 
vest in uneconomic assets. As in any other unregulated industry, those who make 
investments assume risk — not captive customers or ratepayers. Customer choice will 
guarantee that innovative products and services, actually wanted or needed by con- 
sumers, will be forthcoming. That's a tremendous improvement from today's world. 

Once customers have choice, the market can and will be able to protect customers 
from the market power of any individual supplier. Customers who do not want to 
pay exorbitant prices simply vote with their dollars and buy from another supplier. 
Then, and only then, will consumers be willing to discuss the amendment, if not the 
outright elimination, of PUHCA. Consumers want change. They want competition. 
Sadly, competition is not even close to being a reality in the current electric indus- 
try, and S. 1317 is silent on the issue. 

Rather than falling for the monopolist's argument that it is unfair to restrict 
RHC's from making the same mistakes that exempt holding companies have been 
allowed to make, we believe it is unfair to keep ratepayers captive to utilities that 
err. A utility's captive ratepayers — unlike its stockholders — are unwilling partners 
in diversification efforts. Stockholders who become disenchanted with the diversifi- 
cation decisions can sell their shares and leave. Ratepayers cannot; they are stuck. 

In conclusion, we repeat, it is time for customer choice in electricity. Then, and 
only then, can consumers protect themselves from utility errors brought about by 
failed diversifications and other management indiscretions. 

Thank you for your attention. I look forward to your questions. 

Appendix A— Examples of Holding Company Diversification 
Dire predictions of diversification abuses have their precedent in the experience 
of exempt holding companies which are not restricted by PUHCA. And indeed, costly 
diversification-related failures over recent years continue to adversely affect the fi- 
nancial position of utilities. 



Mississippi Power & Light Co. v Mississippi, 487 U.S. 354 (1988). Under the Mis 
ier & Light jioctrine, "State regulators setting retail rates have no authority to ques- 
' purchases of electric energy among 
iU Gas & Electric Company and PS1 



a FERC -approved allocation of capacity purchases of electric el 
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The most recent study of diversification in the electric industry was prepared by 
the Edison Electric Institute (EEI). Based upon data contained in studies, which are 
entitled "Electric Utilities Ranked by 1992 Non-Utility Earnings" and "Electric Util- 
ities Ranked by 1992 Non-Utility Assets," we believe the following observations can 
be extracted: 

• The electric utilities had invested over $30 billion in non-utility assets by the end 
of 1992; 

• The average return on non-utility assets for 1992 was approximately I percent; 

• Only 5 of the 52 utilities reporting both assets and return achieved returns at or 
above the utility return; and, 

• Twenty-four of the 52 respondents achieved returns of less than 1 percent on assets. 
We believe this data speaks volumes concerning the potential risks of unbridled 

holding company diversification absent PUHCA. Generally, diversification has not 
tended to improve the financial performance of electric utility systems. For every 
moderate winner, there has been a major loser. 

In fact, even though the State regulators of exempt holding companies generally 
have some measure of authority over non-utility and holding company financing, 
this limited authority has not been sufficient to prevent several non-utility busi- 
nesses failures from adversely affecting the financial viability and credit standing 
of the exempt holding company systems. Examples include: 

• Pinnacle West Capital Corporation (PWCC), the corporate parent of Arizona 
Public Service Corporation, tost millions following the failure of Merabank (a sav- 
ings and loan owned by Pinnacle), forcing PWCC to issue debt at the holding com- 
pany level, serviced by the revenues of the operating utility subsidiary. 

• Pacific Enterprises, the parent of Southern California Gas Company, diversified 
into discount drug and sports equipment retailing, and oil and gas operations. 
These businesses absorbed $2 billion and brought the company to the edge of 
bankruptcy. In the first quarter of 1992, a $475 million change erased more than 
half of the company's $650 million investment in Thrifty Corporation, a retail 
drug chain. This charge eliminated the company's retained earnings. 

• Prior to 1990, FPL GROUP, Inc., the parent company of Florida Power & Light 
Company, acquired interests in cable television, insurance, and citrus fruit pro- 
duction. In 1990, diversification resulted in a staggering $752 million writedown 
related to FPL Group's troubled 1986 acquisition of Colonial Penn Group (an in- 
surance subsidiary) and three other non-utility businesses. This, in turn, led to 
a $391 million year-end loss. Moreover, when combined with the income FPL 
Group could have earned on the $116 million in cash that it spent to buy Colonial 
Penn plus the interest it paid to finance the purchase, the damage is even larger. 
It has been reported that "conservatively, FPL Group's diversification has cost 
shareholders and the company more than $1.2 billion in shareholder's equity and 
lost income." " In mid-August 1991, FPL Group finally closed on the sale of Colo- 
nial Penn for a paltry $150 million. 15 This was $415 million below FPL Group's 
1985 purchase price. 

• Tuscon Electric Power's <TEP) fall was spectacular. In the 1980's, TEP in- 
vested in hotels, car financing, real estate, a Tennessee bank, a California savings 
and loan, and other ventures. At least partially as a result of diversification, TEP 
lost $82 million in 1989 and $387 million in 1990 before stopping payments on 
certain major loans and contracts in early 1991. TEP's stock crashed from a high 
of $65 per share in 1986 to a close of $6 at the end of 1990. In 1991 the stock 
dipped as low as $3.50 per share. Dividends on common stock were eliminated in 
early 1990 and dividends on preferred stock were scrapped in late 1990. 

Six of TEP's creditors petitioned the Bankruptcy Court in Phoenix on July 16, 
1991 to put TEP into an involuntary reorganization under Chapter 11 of the U.S. 
Bankruptcy Code and TEP has had to scramble to reach out-of-court arrange- 
ments with more than 150 creditors to avoid bankruptcy. Finally, a shareholder 
class-action suit was filed claiming that TEP and several of its former officers and 
directors misrepresented or hid facts about TEFs financial situation. Apparently, 
a $30 million settlement was worked out. In 1990, TEP's new management de- 
cided to sell off its non-utility businesses over a 4-year period, writing off $105 
million as expected losses. Charles Bayless, the President and Chief Executive 



:. 1, October 1991, p. 26. "For comparison, Federal banking 
regulators have estimated CenTrust Savings, one of the largest — if not the largest — U.S. bank 
failures, will coat taxpayers $2 billion." Id. 
1B UPI International, August 17, 1991, states that Colonial Penn actually sold for $130 million 
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since July 1990 "calls diversification a mistake for utilities. 'Stick to the knitting" 
is a phrase that crops up often when he discusses TEP's future." 16 

• CMS Energy Corporation (CMS) lost $817 million between June 1990 and June 
1991 as a result of the Michigan Public Service Commission's disallowance of 
more than $1 billion of outlays by CMS's utility subsidiary, Consumers Power. 
CMS wanted to diversify within the energy field using about $1.5 billion in assets. 
However, the Michigan regulators felt that CMS chief William T. McCormick, Jr. 
would be violating a year-earlier pledge by his predecessor to use the $1.5 billion 
in assets to return Consumers Power to financial health. The regulators held that 
the utility could not make a profit from its regulated activity and then use that 
profit as it saw fit, without regard to the risks to ratepayers, especially since the 
utility wanted the protection ofrate-of-retum regulation. 

• Hawaiian Electric Industries, Inc., the parent of three Hawaiian utilities, was 
forced to write off its investment in two non-utility subsidiaries, one of which was 
the Hawaiian Insurance and Guarantee Company. As a result of the $63.3 million 
write-off associated with the insurance business, both Moody's and Standard and 
Poor's placed the credit ratings of certain Hawaiian Electric securities under re- 
view for possible downgrade. Additional charges against 1993 earnings were re- 
cently announced to settle claims brought by State insurance regulators. 

The results of diversification failures by exempt holding companies suggest that 
when holding company diversify into businesses in which they have no particular 
expertise, the risks of diversification outweigh the benefits. Consumers generally do 
not enjoy any of the benefits when diversification is successful, and likely will suffer 
harm if diversification is unsuccessful. Extending this risk to registered holding 
company electric consumers simply is not in the public interest 

Appendix B — Responses to PUHCA Repeal Arguments 17 

I. It is NOT true that only IS companies are tHlt subject to PUHCA. 

• All companies that own, operate, or acquire electric and some gas utilities are 
subject to regulation under PUHCA. 

• Only 15 utility holding companies — each with a number of operating utilities — 
may currently be subject to registration under PUHCA, but all exempt utility 
holding companies are subject to PUHCA and are required to meet strict stand- 
ards in order to maintain their exemptions. 

• These exemptions most often require the utilities to confine their utility opera- 
tions primarily to a single-state. This ensures that State Utility Commissions can 
regulate utility affiliate operations and diversification, that captive ratepayers da 
not subsidize such affiliate operations, and that the many abuses among holding 
company affiliates that occurred in the 1920's and 1930's do not reoccur. The SEC 
is responsible for this oversight of the multi-state registered holding companies, 
since no single State can regulate their activities. 

• Non-utility businesses are also subject to PUHCA and are restricted by it in their 
acquisitions of utilities. 

• If PUHCA were repealed, not only the current 15 registered holding companies, 
but every other utility in the country, as well as non-utility businesses, would be 
free to acquire widely dispersed utility affiliates and engage in other multi-state 



but every other utility in the country, as well as non-utility businesses, would be 
free to acquire widely dispersed utility affiliates and engage in other multi-st 
activities and practices that in the 1920's and 1930' s were found harmful to c 
sumers and investors because States were unable to regulate those practices. 

• If PUHCA were repealed, the exempt holding companies would no longer have 
to maintain their exemptions by confining their utility operations primarily to a 
single-state. State commissions would then not only fail to have control over the 
current 15 registered multi-state holding companies and their affiliates, they could 
also lose control over existing exempt holding companies, that would be free, in 
the absence of PUHCA, to engage in unconditioned interstate and foreign acquisi- 
tions and operations. 

2. It is appropriate for registered holding companies to have more re- 
strictions on their activities because their multi-state activities prevent any 
single-state from being able to control alt their affiliate activities. 

* Registered holding companies have mounted a strong campaign complaining of 
unfair discrimination against them, vis-a-vis exempt holding companies. Reg- 
istered holding companies should be treated differently because they are different: 

"The Arizona Republic, vol. 102, no. 190, sec. F, November 24, 1991, p. I. (quoting Charles 
Bflylens). 

"This appendix was prepared for the American Forest & Paper Association by Chadbounie 
& Parke. 
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Their activities extend beyond the jurisdiction of any single-state commission and 
they have large captive-customer service territories. 

• Moreover, the two new exemptions from PUHCA added in 1992, Exempt Whole- 
sale Generators (EWG's) and Foreign Utility Companies (FUCO's), already give 
both registered and exempt holding companies (as well as non-utilities) freedom 
to invest in wholesale generators located throughout the United States and to in- 
vest in wholesale generation, transmission, and distribution facilities located 
throughout the world, as long as the State commissions regulating their U.S. util- 
ity affiliates have the ability and intention to protect captive ratepayers. If PUHCA 
were simply repealed, this protection would vanish, 

* In addition, it should be noted that, in terms of foreign acquisitions, the registered 
companies appear to be among the most active U.S. companies involved. For ex- 
ample, the SEC has recently allowed the Southern Company, which already owns 
a distribution utility in the United Kingdom among other foreign utilities, to in- 
vest 100 percent of its profits (retained earnings) in foreign utilities. It therefore 
does not appear that registered holding companies have encountered any undue 
disadvantage in foreign development, despite the fact that this was one of the con- 
cerns of the 1935 Act — that captive ratepayers in the U.S. would subsidize risky 
foreign utility investments. 

3. The number of registered holding companies U growing. 

• A few years ago, there were only 13 registered companies; but today, there are 
15, Moreover, there are several new proposed mergers before the FERC in which 
the applicants state that the merged company will become a registered holding 
company. 

* The increase registered holding inchoates: (1) that multi-state commission control 
over multi-state holding companies, and (2) that the merging companies do not 
consider the current restrictions associated with being a registered holding com- 
pany to outweigh the benefits of such status. 



• PUHCA has prevented their recurrence to date. Once it is gone, many of the same 
abuses may resurface. Human nature — and the propensity for a monopolist to 
abuse its monopoly power — has not changed since the 1920's and 1930's. 

• For example, even registered holding companies now must confine their merger 
partners to nearby States. If PUHCA is repealed, mergers can occur between geo- 
graphically disparate utilities. This was one of the central concerns in 1935 when 
the growth and extension of holding companies bore "no relation to economy of 
management and operation or the integration and coordination of related operat- 
ing properties." 

• Another of the chief concerns of the original 1935 Act was the double-leveraging 
by upstream holding companies, controlled by small numbers of investors, and 
based on the operating company assets, that ultimately led to huge losses for util- 
ity investors. Under PUHCA, such double- leveraging (double-borrowing against 
the same assets by means of loan or bond proceeds in a holding company being 
invested as equity in a lower-tier company, which had its own debt) was elimi- 
nated. Although SEC contends that investors now have the ability to detect such 
leveraging, substantial losses by utility affiliates must ultimately result in harm 
to utility ratepayers by r. rt *"""* tu ~ ■""-' ~ r ~""*<-~i ~f -^ u^i^i.^r, r-.,*,,.^-*" o>^"„ 



• Some promoting PUHCA repeal rely, in part, on the fact that the FERC requires 
utilities to keep their accounts according to the uniform system of accounts. But, 
FERC waives this requirement for utilities selling only at market-based rates. 

• Those promoting PUHCA repeal also rely on the fact that FERC reviews whole- 
sale rates. However, in reviewing such rates, FERC is increasingly relying on the 
negotiations among utilities and their customers to establish market-based rates. 
If multi-state holding companies are allowed to own utilities and power marketers 
and service companies across the country, rate negotiations among utilities may 
become increasingly a matter of affiliate self-dealing, directly or indirectly. 

• Moreover, the huge holding companies that are likely to result if PUHCA is re- 
pealed may be able to quickly eliminate any real competition from smaller compa- 
nies as a result of their sheer size. Thus, the "market" in which FERC intends 
to rely to set just and reasonable rates may soon be the product of utility self- 
dealing within an oligopoly. 

• There is very little that has changed in terms of the risk of foreign utility invest- 
ments since 1935, i.e., foreign utility investments are still very risky. In May 
1996, the trade press recounted three different instances where the bills for elec- 
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trie power from U.S.-owned power facilities in foreign countries have simply not 
been paid. 
• PUHCA has safeguards that ensure that captive utility customers will not sub- 
sidize these risky investments. If PUHCA is removed, the States may well lack 
control over multi-state utility holding company affiliates under the commerce 
clause of the U.S. Constitution and find themselves unable to prevent such risky 
foreign investments by utility affiliates from harming captive customers. 

Who We Are . . . 

ELCON is an association of large industrial consumers of electricity. Our mem- 
bers have facilities in most of the 50 States and in many foreign countries. These 
companies produce a wide range of products, including aluminum, steel, petroleum, 
chemicals, industrial gases, glass, motor vehicles, electronics, textiles, food, and 
paper products. Our 29 member companies consume over live percent of all of the 
electricity in the United States. These companies require an adequate and reliable 
supply of electricity at competitive prices. 

Member Companies 

A.E. Staley Manufacturing Company FMC Corporation 

Alcan Aluminum Corporation Ford Motor Company 

AlliedSignal Engineered Materials General Motors Corporation 

Amoco Corporation Intel Corporation 

Anheuser-Busch Companies, Inc. LTV Steel Company 

Armco Inc. ORMET Corporation 

Bethlehem Steel Corporation Owens-Corning 

BOC Gases Owens-Illinois 

Central Soya Company, Inc. Praxair, Inc. 

The Chevron Companies Procter & Gamble Paper Products Co. 

Cleveland-Cliffs Inc. Republic Engineered Steels, Inc. 

Cone Mills Corporation The Timken Company 

Dow Chemical, U.S.A. WCI Steel, Inc. 

Eastman Chemical Company Whirlpool Corporation 

E.I. du Pont de Nemours & Co. 



PREPARED TESTIMONY OF THE AMERICAN GAS ASSOCIATION 

June 6, 1996 
I. Introduction 

The American Gas Association (A.G.A.) is a national trade association comprising 



.. . , „ e than 90 percent o „.. 

in the United States. In addition, 30 natural gas organizations from countries 
around the world participate in A.G.A.'a international program. Our members de- 
liver gas from the wellhead to the burner tip, serving over 55 million customers. 
Virtually all of our natural gas distribution and transmission companies are affected 
by the Public Utility Holding Company Act of 1935 (PUHCA or the Act). Five mem- 
ber companies are registered and directly regulated under the Act. However, most 
of our members are affected by the Act in how they are structured — as holding com- 
panies with the utility operating in a single geographic area or as a company where 
the utilities are divisions of the parent company — or in the kinds of businesses they 
can acquire and still retain their exemptions from the Act. 

The A.G.A. supports repeal of PUHCA, as called for in S. 1317, the Public Utility 
Holding Company Act of 1995. Currently, State and Federal regulatory agencies and 
State and Federal laws, including antitrust laws, adequately protect the interests 
of customers from potential holding company abuses. In calling for repeal of 
PUHCA, S. 1317 recognizes the anachronistic and burdensome regulatory system in 
place to enforce the provisions of PUHCA. 
II. A.GA Supports Repeal of PUHCA 

The natural gas industry has experienced and continues to experience significant 
deregulation and increased competition, resulting in tangible benefits to consumers. 
AG.A. supports the continuation of these competitive and deregulation trends. 

Since 1984, there has been significant change in the distribution and transmission 
sectors of the natural gas industry. Congress and the Federal Energy Regulatory 
Commission (FERC) have worked to encourage greater competition in the industry 
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through various measures such as the decontrol of wellhead prices and open access. 
The Gas Related Activities Act was enacted in 1990 to allow registered gas utility 
holding companies the flexibility to acquire significant production and transporta- 
tion assets that serve other gas utilities. The FERC's open access requirements, 
electronic bulletin boards, computerized information systems, technological ad- 
vances, formation of gas transportation hubs, and the existence of natural gas spot 
and futures markets are resulting in a "national" gas market in which increased 
efficiencies and greater economies will benefit consumers. 

Although gas utilities remain highly regulated by the State Public Utility Com- 
missions and other State agencies, these utilities currently operate in very competi- 
tive markets. In the future, the regulated natural gas industry is likely to exist in 
a more competitive market that will be global in scope and with greater operating 
efficiency, market specialisation, and risk minimizing approaches to better serve 
customers. Competition will not only come from electricity, oil, coal, and other alter- 
native fuels, it will also come from other gas companies. In effect, gas utilities are 
no longer monopolies in many of the markets in which they serve. Local Distribu- 
tion Companies (LDC's) are competing with non-regulated providers of gas service 
who are offering to serve their customers at a lower cost. 
HI. PUHCA Unnecessarily Inhibits Competition 

PUHCA is a regulatory and corporate organizational statute that has become re- 
dundant, obsolete, and harmful to competition. The A.G.A.'s five registered holding 
company systems are subject to a myriad of regulations and cumbersome require- 
ments involving the Securities and Exchange Commission's (SEC) approval for rou- 
tine financing, intra -system transactions, and diversification activities. PUHCA's 
requirement that registered holding companies have a single vertically-integrated 
system severely impedes competition. PUHCA hampers the ability of A.G.A.'s ex- 
empt company members to expand their utility operations beyond specified geo- 
graphical boundaries. Diversification activities expose exempt holding companies to 
the risk that the SEC will revoke an exemption or order divestiture of assets. 
PUHCA also limits the ability of A.G.A. members that are not holding companies 
to restructure their organizations. These arbitrary and anticompetitive restrictions 
limit the flexibility of A.G.A.'s members to best serve their customers economically, 
efficiently, and effectively while maintaining maximum shareholder value. 
IV. Consumer Protections Exist in Other State and Federal Mechanisms 

Many State and Federal laws — including antitrust laws — and regulatory agencies 
currently protect the interests of customers from potential holding company abuses. 
A.G.A. believes that no regulatory gap will be created by repealing PUHCA because 
mechanisms currently exist to protect consumers. If additional regulation, however, 
is deemed necessary to protect consumers, A.G.A. supports State and Federal access 
Only to those books and records that are necessary to review transactions between 
franchised utilities and affiliates which directly result in the inclusion of charges in 
utility rates. 

PUHCA was enacted primarily as an investor protection law and it has become 
redundant and unnecessary in light of other more effective reforms implemented in 
the last 60 years. The SEC, after an extensive review, is now recommending that 
PUHCA be repealed on the condition of the adequacy of consumer protection. Any 



conditions imposed should continue to reflect the approach taken in PUHCA to e 
empt companies which can be subject to effective State regulation (such as single- 
state companies or exempt holding companies). 

Once PUHCA is repealed, there remain numerous other safeguards — including 
antitrust laws — to protect the interests of consumers and investors. State regulators 
have authority to protect consumers by exercising retail regulatory control over util- 
ities. State regulation of retail rates has become more comprehensive over the past 
60 years, reflecting the increased financial and personnel resources and the imple- 
mentation of uniform accounting standards in many jurisdictions. To varying de- 
grees, States have been more involved in all aspects of utility operations, conducting 
rate investigations and prudence reviews and approving acquisitions and sales. 
States determine cost recoveries, rates of return, prescribe rules for maintaining 
records, order audits of utilities and can disallow utility transactions with affiliates 
and/or associated costs. 1 FERC has also played a role in protecting consumers by 
regulating activities of interstate natural gas transporters pursuant to its Natural 
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Gas Act '* authority and monitoring transactions among utility affiliates to ensure 
that they are just, reasonable, and nondiscriminatory. 3 

If additional consumer protections are deemed necessary as part of the repeal of 
PUHCA, States and Federal regulatory authorities should only nave access to books 
and records that are necessary to review transactions between franchise utilities 
and affiliates. The Congress and the States should not enact new laws requiring 
disclosure of books and records that are not necessary to support the inclusion or 



disallowance of a charge in retail rates, that will put the non-utility affiliates a 
disadvantage when competing with nonaffiliated entities or that will provide ace 
to books and records of entities defined as "utilities" that do not have franchised 



service territories or cost-based rates. Where State laws are deemed inadequate to 

protect consumers, there should be a transition period to enable such States to 

adopt adequate protections. 

V. PUHCA Repeal Should Be Considered Apart From 

Electric Industry-Related Legislation 

PUHCA relates to corporate organization and financing. Thus, repeal appropri- 
ately can be considered apart from other electric utility industry restructuring legis- 
lation on a stand-alone basis. Repealing PUHCA would not have an impact on the 
regulation of the generation, transmission, or distribution of electricity. Those is- 
sues, which are terribly complex and involve potentially upward of $200 billion in 
stranded costs, are implicated by efforts to amend the Federal Power Act 4 and to 
introduce competition to the electric industry. Repealing PUHCA, nonetheless, is 
distinct from that larger debate. 

Additionally, because PUHCA applies to both natural gas and electric utilities, it 
is appropriate to consider it separate from legislative efforts to comprehensively re- 
structure the electric industry. The natural gas industry has already gone through 
major restructuring as a result of the FERC's concerted efforts. Since 1984, there 
has been significant change in the transmission and distribution sectors of the in- 
dustry. Federal regulatory initiatives, such as Order Nos. 436 5 and 6366, 6 have 
transformed the industry. Natural gas suppliers now compete for gas purchasers on 
equal terms. 

Repeal of PUHCA is a narrow issue on which Congress can act this year to enable 
this country's utility industry to get out from under burdensome regulations that 
inhibit the competitiveness of the industry. There is no reason to wait on the broad- 
er debate over restructuring the electric industry in order to accomplish this goal. 
VL Conclusion 

S. 1317 recognizes the anachronistic and burdensome regulatory impositions that 
are required to enforce the provisions of PUHCA. The Securities and Exchange 
Commission has endorsed repeal of the statute and FERC Chair, Elizabeth Moler, 
has stated before the Energy and Power Subcommittee of the House Commerce 
Committee that repealing PUHCA would certainly aid in bringing more players into 
the increasingly competitive utility industry. A.G.A. shares these views of the stat- 
ute and appreciates this opportunity to snare them before this Committee. Given 
the coalescence of views on tnis issue, it is an opportune time for Congress to repeal 
PUHCA. 



'15U.S.C. SS717-717Z. 

"See 18 C.F.R. Part 161 (1996). 

'16U.S.C. s §791a-828c. 

"Regulation of Natural Gas Pipelines After Partial Wellhead Decontrol, FERC Stats. & Regs. 
1 30,665, 50 Fed. Reg. 42,408 (October 18, 1985). 

"Pipeline Service Obligations and Revisions to Regulations Governing Self-Implementing 
Transportation; and Regulations of Natural Gas Pipelines After Partial Wellhead Decontrol, 57 
Fed. Reg. 13,267 (April 16, 1992), 111 FERC Stats. & Regs. Preambles *J 30,939 (1992); order on 
rek'g. Order No. 636-A, 57 Fed. Reg. 36,128 (August 12, 1992), III FERC Stats. & Regs. Pre- 
ambles 130,950 (1992), order on rek'g, Order No. 636-B, 57 Fed. Reg. 57,911 (December 8, 
19921,61 FERC 1161,272(1992). 
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POSITION OF THE AMERICAN GAS ASSOCIATION <A.G JL) 

ON REPEAL OF THE 

PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 (PUHCA) 

L The natural gas industry has experienced and continues to experience signifi- 
cant deregulation and increased competition, resulting in tangible oenefits to con- 
sumers. The A.G.A. supports the continuation of these competitive and deregulation 

II. PUHCA is a regulatory and corporate organizational statute that has become 
redundant, outdated, and unnecessarily inhibits competition. 

HI. A.G.A. supports repeal of PUHCA. Many State and Federal laws, including 
antitrust laws, and regulatory agencies currently protect the interests of customers 
from potential holding company abuses. A.G.A. does not believe that the repeal of 
PUHCA will create a regulatory gap. Mechanisms currently exist to protect consum- 
ers. If additional regulation, however, is deemed necessary to protect consumers, the 
A.G.A. supports State and Federal access only to those books and records that are 
necessary to review transactions between franchised utilities and affiliates which di- 
rectly result in the inclusion of charges in utility rates. 

IV. PUHCA relates to corporate organization and financing and repeal appropri- 
ately can be considered apart from other legislation on a stand alone basis. 
(Adopted by the A.G.A. Board of Directors on December 7, 1995.] 
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S.1317 



To repeal tlic Public Utility Holding; Company Act of 1935, to enact tlie 
Public Utility Holding Compuny Act of 1995, and for other purposes. 



IX THE SENATE OF THE UNITED STATES 

OCTOBER 12 (legislative day, OCTOBER 10), 1995 
Mr. D'Amato (for himself, Mr. MURKOWSKI, Mr. Dodd, Mr. Johnston, Mr. 
Shelby, Mr. Mack, Mr. Fajrcloth, Mr. Dole, and Mr. Lott) intro- 
duced the Mowing bill; which was read twice and referred to the Com- 
mittee on Banking, Housing, and Urban Affairs 



A BILL 

To repeal the Public Utility Holding Company Act of 1935, 
to enact the Public Utility Holding Company Act of 
1995, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 ttves of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Public Utility Holding 

5 Company Act of 1995". 
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1 TITLE I— REPEAL OF THE PUBLIC UTILITY 

2 HOLDING COMPANY ACT OF 1935 

3 SEC. 101. PURPOSE. 

4 (a) The Public Utility Holding Company Act of 1935 

5 was intended to facilitate the work of State and Federal 

6 regulators by placing certain constraints on the activities 

7 of holding company systems. Developments since 1935. in- 

8 eluding changes in other regulation and in the industry 

9 itself, have called into question the continued relevance of 

10 the model of regulation established by the statute. 

1 1 (b) There is, however, a continuing need for limited 

12 Federal regulation in this area to ensure the rate protec- 

13 tion of utility consumers. The Public Utility Holding Com- 

14 pany Act of 1995 is intended to eliminate unnecessary reg- 

15 ulation, yet still provide for consumer protection by provid- 

16 ing for State commission access to books and records of 

17 all companies in a holding company system, and for Fed- 

18 eral audit authority and oversight of affiliate transactions. 

19 to the extent that such activities affect rates, while, at the 

20 same time, affording companies the flexibility required to 

21 compete in today's energy markets. 
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1 SEC. 102. REPEAL OP THE PUBLIC UnLITY HOLDING COM- 

2 PANY ACT OP 193S. 

3 The Public Utility Holding Company Act of 1935. as 

4 amended, is hereby repealed, effective one year from the 

5 date of enactment of this Act. 

6 TITLE II— ENACTMENT OF THE PUBLIC 

7 UTILITY HOLDING COMPANY ACT OP 1995 

8 SEC. 201. PURPOSE. 

9 Limited Federal regulation is necessary to supple- 

10 ment the work of State commissions for the continued rate 

1 1 protection of electric and gas utility consumers. This Act 

12 is intended to address these concerns by providing for 

13 Federal and State access to books and records of all com- 

14 panies in a holding company system and for federal over- 

15 sight of affiliate transactions, to the extent that such ac- 

16 tivities affect rates. 

17 SEC. 202. DEFINITIONS. 

18 (a) When used in this title; 

19 (1) "Person" means an individual or company. 

20 (2) "Company" means a corporation, joint 

21 stock company, partnership, association, business 

22 trust, organized group of persons, whether incor- 

23 porated or not, or a receiver or receivers, trustee or 

24 trustees of any of the foregoing. 

25 (3) "Electric utility company" means any com- 

26 pany that owns or operates facilities used for the 
a uiT a 
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1 generation, transmission, or distribution of eUfrrie 

2 energy for sale. 

3 (4) "Gas utility company" moans any company 

4 that owns or ojx'rates facilities used tor distribution 

5 at retail (other than the distribution only in enclosed 

6 portable containers) of natural or manufactured gas 

7 for heat, light or power. 

8 (5) "Public utility company" means an electric 

9 utility company or gas utility company but does not 

10 mean a qualifying facility as defined in the Public 

11 Utility Regulatory Policies Act of 1992, or an ex- 

12 empt wholesale generator or a foreign utility com- 

13 pany defined by the Energy Policy Act of 1992. 

14 (6) "Holding company" means (A) any com- 

15 pany that directly or indirectly owns, controls, or 

16 holds with power to vote, 10 percent or more of the 

17 outstanding voting securities of a public utility com- 

18 pany or of a holding company of any public utility 

19 company; and (E) any person, determined by the 

20 Commission, after notice and opportunity for hear- 

21 big, to exercise directly or indirectly (either alone or 

22 pursuant to an arrangement or understanding with 

23 one or more persons) such a controlling influence 

24 over the management or policies of any public utility 

25 or holding company as to moke it necessary or ap- 
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1 propriate for the protection of consumers with re- 

2 spect to rates that such person be subject to the ob- 

3 ligations, duties, and liabilities imposed in this title 

4 upon holding companies. 

5 (7) "Subsidiary company" of a holding com- 

6 pany means (A) any company 10 percent or more of 

7 the outstanding voting securities of wliich are di- 

8 rectly or indirectly owned, controlled, or held with 

9 power to vote, by such holding company; and (B) 

10 any person the management or policies of which the 

11 Commission, after notice and opportunity for hear- 

12 ing, determines to be subject to a controlling influ- 

13 enee, directly or indirectly, by such holding company 

14 (either alone or pursuant to an arrangement or un- 

15 derstanding with one or more other persons) so as 

16 to make it necessary for the protection of consumers 

17 with respect to rates that such person be subject to 

18 the obligations, duties, and liabilities imposed in this 

19 title upon subsidiary companies of holding compa- 

20 nies. 

21 (8) "Holding company system" means a hold- 

22 ing company together with its subsidiary companies. 

23 (9) "Associate company" of a company means 

24 any company in the same holding company system 

25 with such company. 
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1 (10) "Affiliate" of a company means any iinu- 

2 pany 5 percent or more of whose outstanding voting 

3 securities are owned, controlled, or held witli power 

4 to vote, directly or indirectly, by sncli company. 

5 (11) "Voting security" means any security ptvs- 

6 ently entitling the owner or holder thereof to vote in 

7 the direction or management of the affairs of a com- 

8 pany. 

9 (12) "Commission" means the Federal Energy 

10 Regulatory Commission. 

11 (13) "State Commission" means any comnus- 

12 sion, board, agency, or officer, by whatever name 
13' designated, of a State, municipality, or other politi- 

14 cal subdivision of a State that under the law of such 

15 State has jurisdiction to regulate public utility com- 

16 panies. 

17 (b) No provision in this Act shall apply to, or be 

18 deemed to include: (1) the United States, (2) a State or 

19 any political subdivision of a State, (3) any foreign govern- 

20 mental authority not operating in the United States, (4) 

21 any agency, authority, or instrumentality of any of the 

22 foregoing, or (5) any officer, agent, or employee of any 

23 of the foregoing acting as such in the course of his official 

24 duty. 
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1 SBC. 203. EXEMPTIONS. 

2 (a) Tlie provisions of tliis Act shall not apply to airy 

3 person previously exempted, by rule or order, from regain- 

4 tion under the Public* Utility Holding Company Act of 

5 1935 and such person shall continue to be exempted from 

6 the provisions of this Act: Provided, That the Commission 

7 may institute proceedings to terminate such exemption if 

8 the termination of such exemption would be necessary for 

9 regulating the rates of a public utility company and nec- 

1 essary for the protection of consumers. 

1 1 (b) The Commission, by rules and regulations, or by 

12 order upon application, may conditionally or uncondition- 

13 ally exempt any person or transaction, or any class or 

14 classes of persons or transactions, from any provision or 

15 provisions of this title or of any rule or regulation there- 

16 under, if the Commission finds that regulation of such per- 

17 son or transaction is not relevant to the rates of a public 

18 utility company; in considering whether to grant such an 

19 exemption, the Commission shall consult with the affected 

20 State commissions. 

2 1 SEC. 204. FEDERAL ACCESS TO BOOKS AND RECORDS. 

22 (a) Every holding company and subsidiary company 

23 thereof shall maintain, and make available to the Commis- 

24 sion, such books, records,, accounts, and other documents 

25 as the Commission deems relevant to costs incurred by 

26 a public utility company that is an associate company of 

a laiv is 



n by Google 



114 
S 

1 such holding company and necessary or appropriate for 

2 the protection of consumers with respect to rut<s. 

3 (h) Every affiliate of ji holding company or of any 

4 subsidiary* compam' thereof shall maintain, and make 

5 available to the Commission, such books, records, nc- 

6 counts, and other documents with respect to any trans- 

7 actiQn with another affiliate, as the Commission deems rel- 

8 evant to costs incurred by a public utility company that 

9 is an associate company of such holding company and nee- 

10 essary or appropriate for the protection of consumers with 

1 1 respect to rates. 

12 (c) The Commission may examine the books and 

13 records of any company in a holding company system, or 

14 any affiliate thereof, as the Commission deems relevant 

15 to costs incurred by a public utility company within sueh 

16 holding company system and necessary or appropriate for 

17 the protection of consumers with respect to rates. 

18 (d) Xo member, officer, or employee of the Commis- 

19 sion shall divulge any fact or information that may come 

20 to his knowledge during the course of examination of 

21 books, accounts, or other information as hereinbefore pro- 

22 vided, except insofar as he may be directed by the Com- 

23 mission or by a court. 
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1 SEC 205. STATE ACCESS TO BOOKS AND RECORDS. 

2 (a) Upon the written request of a State commission 

3 having jurisdiction to regulate a public utility company iti 

4 a holding company system, and subject to such terms and 

5 conditions as may be necessary and appropriate to safe- 

6 guard against unwarranted disclosure to the public of any 

7 trade secrets or sensitive commercial information, a hold- 

8 ing company or its associate company or affiliate thereof, 

9 wherever located, shall produce for inspection such books 

10 and records as have been identified in reasonable detail 

11 in a proceeding before the State commission, are relevant 

12 to costs incurred by such public utility company and are 

13 necessary for the effective discharge of the State commis- 

14 sion's responsibilities with respect to such proceeding. 

15 (b) Nothing in this section shall preempt applicable 

16 State law concerning the provision of records and other 

17 information, or in any way limit a State's rights to obtain 

18 books and records and other information under Federal 

19 law, contract, or otherwise. 

20 SEC 205. AFFILIATE TRANSACTIONS. 

21 Nothing in this Act shall preclude the Commission 

22 or a State commission from exercising its jurisdiction 

23 under otherwise applicable law to determine whether a 

24 public utility company may recover in rates any costs of 

25 an activity performed by an associate company, or any 
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1 costs of goods or services acquired by such public utility 

2 company From an associate company. 

3 SEC. 207. EFFECT ON OTHER REGULATION. 

4 Nothing in this Act shall preclude a State commission 

5 from exercising its jurisdiction under otherwise applicable 

6 law to protect utility consumers. 

7 SEC. 208. ENFORCEMENT. 

8 The Commission shall have the same powers as set 

9 forth in Sections 306 through 317 of the Federal Power 

10 Act (16 U.S.C. S25d-825p) to enforce the provisions of 

11 this Act. 

12 SEC. 209. SAVINGS PROVISION. 

13- Nothing in this Act prohibits a person from engaging 

14 in activities in which it is legally engaged or authorized 

15 to engage on the effective date of the Public Utility Hold- 

16 ing Company Act of 1995, provided that it continues to 

17 comply with the terms of any authorization, whether by 

1 8 rale or by order. 

19 SEC. 210. IMPLEMENTATION. 

20 The Commission shall promulgate regulations nec- 

21 essary or appropriate to implement this Act not later than 

22 one year after the date of the enactment of this title. 

23 SEC. 211. RESOURCES 

24 All books and records that relate primarily to the 

25 function hereby vested in the Commission shall be trans- 
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1 ferred from the Securities and Exchange Commission to 

2 the Commission. It is the sense of the Congress that, sub- 

3 ject to the approval of the Director of the Office of Man- 

4 agement and Budget and the Chairman of the Securities 

5 and Exchange Commission all personnel of the Office of 

6 Public Utility Regulation of the Securities and Exchange 

7 Commission as of the date of enactment of this title should 

8 be transferred to the Commission. 

9 SEC. 212. EFFECTIVE DATE. 

10 This Act shall take effect one year after the date of 

1 1 enactment. 

12 SEC. 213. SEVERABILITY. 

13 If any provision of this Act, or the application of such 

14 provision to any person or circumstance, shall be held in- 

15 valid, the remainder of the Act, and the application of 

16 such provision to persons or circumstances other than 

17 those as to which it is held invalid, shall not be affected 

18 thereby. 

19 TITLE m— CONFORMING CHANGES TO OTHER 

20 STATUTES 

21 SEC. 301. FEDERAL POWER ACT. 

22 Section 318 of the Federal Power Act (16 U.S.C. 

23 285g) if hereby repealed. 
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